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Abstract. The present conceptual paper addresses selected issues concerning the emergent plu-
ridisciplinary research topic on survivals — an essential part of the phenomenon of nomostasis — with
particular emphasis on its theoretical underpinnings and methodological implications. It argues that
the concept of a “legal survival” should be understood as a legal form (a legal institution, i.e. a set of
functionally interconnected legal norms, a legal concept, a legal principle, or a legal rule) which had
emerged in an earlier socio-economic, political or ideological-cultural context, and had had a specific
function within that context but did not disappear despite a profound change of that context. A systemic
transformation, such as the transition from feudalism to capitalism, from capitalism to state socialism,
or back to capitalism, is a paradigmatic example of such a profound change of context, though not
the only possible one. The paper addresses the ontology of legal survivals, drawing attention to the
distinction between written law and legal practice, and formulates three tentative propositions concer-
ning the theory of legal survivals: (1) the law of juristic inertia, which emphasises that lawyers tend
to use old forms to express new content; (2) the law of functional adaptation of legal forms, which
emphasises that old legal forms may be used to fulfil entirely new social functions; and (3) the law of
decontextualisation of legal form, which emphasises that law oftentimes becomes entirely detached
from its changing social context, even to the extent of becoming an irritant. Finally, the paper addresses
the question of the methodology of studying legal survivals, arguing that it calls for a broadly inclusive
pluridisciplinary approach, uniting the methods typical of legal history, comparative law, sociology of
law and legal anthropology, with an overarching role for legal theory and the philosophy of law.
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RELIKTY PRAWNE: POJECIE, TEORIA, METODOLOGIA

Streszczenie. Niniejszy artykut koncepcyjny podejmuje wybrane zagadnienia zwigzane z wy-
faniajacym sig, pluridyscyplinarnym obszarem badawczym reliktow prawnych — stanowiacych za-
sadniczy zrab zjawiska nomostazy — ze szczegdlnym wzglednieneim jego teoretycznych podstaw
oraz implikacji metodologicznych. Artykut stoi na stanowisku, iz pojecie ,,reliktu prawnego” nalezy
rozumie¢ jako forme prawnag (instytucj¢ prawna, tj. zbior funkcjonalnie powigzanych norm praw-
nych, pojecie prawne, zasadg prawng lub norme prawnag), ktora uksztalttowata si¢ w wczesniej-
szym kontekscie spoteczno-ekonomicznym, politycznym badz ideologiczno-kulturowym i petnita
w tym kontekscie okreslona funkcje, lecz nie zanikla pomimo zasadniczej zmiany tego kontekstu.
Przeksztalcenie systemowe — takie jak przejscie od feudalizmu do kapitalizmu, od kapitalizmu do
socjalizmu panstwowego, badz tez powrot do kapitalizmu — stanowi paradygmatyczny przyktad
takiej glebokiej zmiany kontekstu, cho¢ nie jest jedynym mozliwym przypadkiem. Artykut analizuje
ontologi¢ reliktow prawnych, zwracajac uwage na rozréznienie migdzy prawem pisanym a prak-
tyka prawna, oraz formuluje trzy wstgpne propozycje teoretyczne dotyczace reliktow prawnych:
(1) prawo bezwladnosci prawniczej, ktore wskazuje, ze prawnicy maja tendencje do postugiwania
si¢ dawnymi formami prawnymi w celu wyrazania nowej tresci; (2) prawo funkcjonalnej adaptacji
formy prawnej, ktore podkresla, ze dawne formy prawne moga by¢ wykorzystywane do realizacji
catkowicie nowych funkcji spotecznych; (3) prawo dekontekstualizacji formy prawnej, ktore wska-
zuje, ze prawo nierzadko ulega catkowitemu oderwaniu od zmieniajacego si¢ kontekstu spoteczne-
go — niekiedy nawet do tego stopnia, iz staje si¢ elementem draznigcym (irytantem). W koncowe;j
czesci artykut podejmuje problematyke metodologii badan nad reliktami prawnymi, wskazujac na
konieczno$¢ zastosowania szerokiego, pluridyscyplinarnego podejscia badawczego, taczacego me-
tody typowe dla historii prawa, prawa poréwnawczego, socjologii prawa oraz antropologii prawne;j,
przy nadrzednej roli teorii i filozofii prawa.

Stowa kluczowe: relikty prawne, forma prawna, ciaglos¢ prawna, ewolucja prawa

1. INTRODUCTION

The growing interest in the phenomenon of legal survivals — evidenced inter
alia by two recent workshops, one held in June 2024 at the Riga Graduate School
of Law (Eckhardt, Manko 2025a) and another in May 2025 at the International
Institute for the Sociology of Law in Ofiati,' as well as the gradually emerging
body of literature on legal survivals? — makes it necessary to revisit the concept,
theory and methodology of legal survivals in the light of its new applications
to different areas of the law in various jurisdictions and historical periods. The
key issues that will be addressed in this paper include, firstly, the exact scope and
borders of the concept of a legal survival, especially the question of social function
and socio-economic transformation; secondly, the ontology of legal survivals, and

! “Legal Survivals and Global Legal Pluralism,” 8—9 May 2025. For more details see: https:/
www.iisj.net/en/workshops/legal-survivals-and-global-legal-pluralism (Accessed: 12.05.2025).
See conference report: Manko and Eckhardt (2025).

2 See e.g. Kuzmicka-Sulikowska (2019); Stetsyk (2019); Ernst et al. (2024); Preshova,
Markovikj (2024).
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in particular the question of their identity over time; thirdly, the tentative claims
of the proposed theory of nomostasis,’ including the question of the proposed
typology of legal survivals (Manko 2024a, 105; 2025a, 75—81) and its theoretical
status, and finally, selected questions of the pluridisciplinary* methodology for
the study of legal survivals.

The present paper is therefore conceived of as a metatheoretical intervention,
focused on restating, specifying and fine-tuning various elements of the concept,
theory and methodology of studying nomostasis — the phenomenon of legal
survivals. By contrast, the philosophical underpinnings and implications of the
theory of legal survivals (cf. Manko 2025a, 81-85) are not addressed here. Due
to limitations of space, the paper also does not address concrete examples of legal
survivals (with the exception of section 3.2.2), but rather focuses on providing
abstractly formulated statements about the concept, theory and methodology of
their study. It also does not address the relation of the concept of a legal survival
to other concepts, such as legal tradition’ or reception of law, as this has been
done in earlier publications (Manko 2015a, 18—19; 2016a, 9—11). Moreover, the
paper focuses on legal survivals understood as legal forms that have survived
(see below, section 2), and therefore does not encompass other kinds of survivals
in legal culture (“juridico-cultural survivals”), such as the continuity of values,
attitudes, beliefs or practices.

The paper is structured as follows: section 2 focuses on the concept of a le-
gal survival, including the question of the ontology of legal survivals; section 3

3 The term “nomostasis” (Manko 2025d) is coined from the Greek words denoting “law”
(vopoc) and “resistance to change” or “stability” (c1do1g), and a conscious reference to “homeo-
stasis,” a concept used in systems theory that has been applied to law by Artur Kozak in an article
entitled “The Homeostasis of Law” (Kozak 2003). For a use of the notion of “stasis” in the context
of legal continuity, see e.g. Abel 1982, 795: “the considerable difficulty of legitimating legal change
(where the exercise of power is most clearly visible) is a major reason for stasis and for the limited
range of the changes that do occur.” Emphasis added.

4 Alexandra Mercescu (2018, 162—164) identifies three forms of “pluridisciplinarity”: (1) mul-
tidisciplinarity, i.e. the parallel use of tools from two or more disciplines; (2) interdisciplinarity,
i.e. the “interpenetration of ... disciplinary cultures”; and (3) transdisciplinarity, i.e. the “synthesis
of ... various [bodies of] knowledge in a global theory, [leading] to a higher level of integration”.
All three forms are necessary in the study of legal survivals.

5 Legal survivals have been addressed especially in the context of the contemporary remnants
of the socialist legal tradition, see e.g. Manko (2007); Uzelac (2010); Starzhenetskiy (2017). Cf. Son
Bui (2024, 27-50). For an analysis of legal survivals in a post-colonial context, see e.g. Theme (2025).

¢ An example of an oft discussed juridico-cultural survival is hyperpositivism — an extreme
version of legal formalism — considered to be a remnant from the times of state socialism (Uzelac
2010; Manko 2013a; 2013b, 12—15; Preshova, Markovikj 2024; Kusik 2025a; 2025b, 262-264;
cf. Cserne 2020; 2024), or Soviet “legal realism” based on the duality of official law, on one hand,
and “real” law, on the other hand, the latter linked to the political will of the authorities (Antonov
2018). On a more general note, features of “legal style,” such as the form of codification, are also
examples of juridico-cultural survivals (see e.g. Poldnikov 2020).
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addresses the status and basic claims of the theory of legal survivals; section 4 ad-
dresses selected practical aspects of the methodology of studying legal survivals;
concluding remarks are formulated in section 5.

2. THE ONTOLOGY OF NOMOSTASIS:
COUNTOURS OF THE CONCEPT OF A LEGAL SURVIVAL

2.1. The basic concept: A legal institution, concept, principle, or rule

A legal survival’ may be defined as (1) a legal form® — such as a legal
institution,’ concept, principle, or sometimes even a single rule — which (2) had
emerged under a previous socio-economic, political, ideological or cultural
context, being (3) functionally linked to that earlier context, and which (4) has
survived the demise of that context, such as notably a transformation, revolution or
any other socio-economic, political, ideological or cultural transition (cf. Manko
2015a, 20-26; 2016a, 11-17; 2016b, 212-216; 2025a, 69—70). It is assumed that
“existing forms contain significant elements of adaptation to past environments”
(Deakin 2012, 35), and despite that functional adaptation to a past context, they
may still survive the demise of that context. For a given legal form to fall within
the definition of a legal survival it is crucial that the transition in question be

" The concept of a “survival” in law was probably first used by Oliver Wendell Holmes (2009
[1881], 23, 153, 158, 163, 228, 239, 247), arguably inspired by Darwin’s evolutionary ideas (Deakin
2002, 3, 9; cf. Malagoli 2024, 439—440). It is also known that Holmes read Edward Burnett Tylor
(White 1993, 131), who is known for having championed the notion of “survival” in anthropology
(Tylor 1871, 63—144; cf. Malagoli 2024, 439). In French-speaking literature, one of the champions
of the concept of a “survivance” was historian of medieval law, Jean Gaudemet (2016 [1955], 149,
181; 1965, 368, 373). Gaudemet also used the noun “/a survie” to denote the fact of survival (as
opposed to a specific institution that survives) (see e.g. Gaudemet 2016 [1955], 159). An alternative
term for a legal survival is, in English, “relic” (see e.g. Holmes 2009 [1881], 228), and in French
“persistance” (see e.g. Gaudemet 2016 [1955], 160, 177).

8 The concept of a “legal form” is inspired by Evgeny Pashukanis (2003 [1924]) and grounds
the theory of nomostasis within a hylomorphic concept of law, which opposes legal form to its
matter (object of regulation) and content (social function and effects) (Manko 2024a; 2024b; 2026;
cf. Fusco 2024). A deeper philosophical investigation about the concept of form in connection
with legal survivals would exceed the scope of this paper. An alternative philosophical theory of
legal survivals, grounded in the semiotics of law, has been recently proposed by Somby (2025). In
that theory, a legal survival is not cosidered to be a form, but a sign. Acording to Somby: “Legal
survivals are signs that outlive their doctrinal justification but continue to orient legal reasoning
through historical inertia” (Somby 2025, [2]). He adds that: “a ‘legal survival’ can be understood as
a legal sign — whether an institution, concept, principle, or rule — that originated in a previous socio-
political context such as the colonial state’s legal order but continues to exist despite a fundamental
shift away from that context (...)” (ibid. [4]).

% This concept, used already by Friedrich Karl von Savigny (1840, 8-10), denotes a set of
interconnected legal norms which jointly regulate a given typified social relationship.
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sufficiently significant from the point of view of that legal form (Manko 2025a,
70; cf. Manko 2015a, 21-22). In other words, in order to be able to speak about
a legal survival it is necessary that it “survives” something which can be called
metaphorically a “trauma” or an “extinction event” or at least the disappearance
of the original causa for which the legal form in question emerged.

Limiting the concept of a legal survival only to those legal forms which have
survived a proper systemic transformation (as from capitalism to state socialism,
or from state socialism back to capitalism) would be an unnecessary limitation
of the research tool. Whilst a systemic transformation is certainly a paradigmatic
example of the change of context, also other equally significant and profound
economic, social, cultural, ideological and political changes — even if they were
not abrupt — should be included within the definition.!® Moreover, an overhaul of
the legal system or part of it — such as a change of the property regime — should be
included as a change of the legal survival’s context (i.e. a change of legal context,
as opposed to change of social context). This is because the legal environment is
very important for the survival of individual legal rules or legal institutions (Hage
2024, 44-45). Likewise, the creation of a new, independent state in processes of
empire breakup or decolonization also constitutes a sufficiently significant break
with the past, allowing one to speak of the continuity of former imperial law as
an example of legal survival. What remains crucial in all cases is that the legal
form in question is causally or functionally linked to the earlier context, that its
appearance was conditioned by that context, and that the legal form was in some
way functional towards that context, but that the context has, in the meantime,
disappeared, leaving the legal form patently “out of context” (Watson 2000) but,
nonetheless, still in force.

2.2. Functional adaptation

A legal survival, in order to endure, usually — but not always — requires
adaptation (Manko 2016a, 28). Such an adaptation may include partial or complete
change of its social function (its content) but it may also include a partial change
of its legal form. However, adaptation per se — be it content-related or form-
related — should not be part of the essential definition of the concept of a legal

19 By contrast, legal forms created to address singular, but potentially repetitive events (such
as wars, pandemics, or major sports events) would not count as legal survivals to the extent that
such events may still occur in the future. Merely technological changes, such as the appearance of
factory machines in the 19" century or computers and the internet in the 20" century, should not
count as a relevant change of context — technology advances all the time, and virtually all legal
institutions would become caught under the notion of a legal survival if technological changes were
considered relevant. On the other hand, the application per analogiam of existing categories, such
as res incorporales, in completely new technological contexts, such as digital “goods” (cf. Sitek
2021) could also be analysed in the context of nomostasis, although probably beyond the scope of
legal survivals sensu stricto.
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survival."" In fact, many legal forms are politically, economically, ideologically or
technologically neutral, and can survive a transformation without a prima facie
need for functional adaptation (cf. Sacco 1991, 393-394; Manko 2016a, 28-30).
Moreover, functional adaptation need not be complete: as Simon Deakin (2012, 35)
underlines, “it is incorrect to assume that existing forms are fully functional
with regard to existing environments. They may possess enough functionality
to survive, but they have not acquired the features which they now have by way
of adaptation to current conditions; these have been inherited as a result of past
adaptations.”

Legal forms that are not applied at all in practice, neither judicially nor extra-
judicially (i.e. have no social function) should not, in principle, be considered as
legal survivals due to the fact that they survive only on paper and are, therefore
“apparent survivals” (Manko 2015b, 196—197; 2016d, 215) which could be aptly
described as “legal fossils.”'> However, unless a given legal system formally ac-
cepts desuetudo as a means of depriving a legal norm of binding force, a legal
fossil may come back at any time, even after a long period of non-application.

2.3. Merely “formal” survivals

A theoretical question which requires additional research is the category of
“formal survivals” (survivances formelles or persistances formelles) understood
by Jean Gaudemet (2016 [1955], 205) as situations where only the old terminology
survives, but the normative content of an institution or rule is no longer the same.
Prima facie it seems that each individual case of an apparently “merely formal”
survival should be studied in detail in order to verify whether it is indeed only
the terminology which survived, or is there a quantum of normative continuity
implied by that terminology, which may not be immediately visible (cf. Manko
2025a, 74). In particular, terminology may imply the use of old concepts and
structural principles, making such a survival something much more than a mere
persistance formelle. Moreover, mere form — such as a formalistic conception
of a code — may be considered as a (juridico-cultural)® survival in its own right
(cf. Poldnikov 2020, 12-13).

2.4. The identity of a legal form in time: The question of essentialia

Given that legal survivals are defined as legal forms that have survived, it is
crucial to clarify what is meant by the fact of survival and, more specifically, what
degree of identity and continuity in time is required for that to be established.

T Although it does not belong to the essentialia of the concept (i.e. its sine qua non elements),
it may well be treated as part of its naturalia (i.e. its usual elements).

12 The term was proposed by Professor Tomasz Giaro at the Ofati workshop.

13 See footnote 6 above.
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Indeed, one of the fundamental assumptions upon which the whole concept of
legal survivals is based is the possibility of claiming the identity of legal forms
(institutions, concepts, rules, principles) over time. Without this assumption, the
whole idea of continuity of form despite the change of content would simply fall:
if there is no identity, there is no continuity — a substantially new form, which
takes the place of an old one, is not a legal survival."*

To address this issue, I propose to proceed by identifying the essence of a legal
form, and delimiting it from what can be described as its accidentalia, its non-
essential elements.” In philosophical terms, the essence denotes those elements
that make something what it is (Robertson Ishii, Atkins 2023). In our case, a given
legal form is that legal form, and no other, if it possesses the essential elements of
such a legal form (Manko 2016a, 20-21; 2016d, 215). Thus, for instance, a contract
providing for the permanent transfer of enjoyment of a thing in exchange for
money will be a contract of sale, but if the transfer is gratuitous, it will not be
sale but donation, and if the transfer is only temporary, it will be neither sale
nor donation but lease or commodatum (loan of chattels for use) or pledge. Thus,
the essence — the essentialia negotii — of each of these legal forms can be easily
identified by comparing them to other ones. This applies both to a synchronic
comparison (different legal forms in the same legal system, or in various existing
legal systems) and to a diachronic comparison (legal forms in various historical
epochs, from Roman law until today).

These criteria seem to work exceptionally well in the case of legal institutions,
which consist of a set of interconnected legal norms that lay down the legal
form of an abstract legal relationship (Savigny 1840, 8—10; Jhering 1852, 27;
Manko 2016d, 13—14; Neuner 2023, 222). A legal institution is a complex entity,
comprising a number of rules and often also principles (which point to values
and goals). The essence of a legal institution should be sought in those normative
elements which typify it, i.e. make it that institution as opposed to other ones,
especially if they are similar, sharing some elements. Thus, if the legal institution
in question is an in rem right, its essence should be defined by comparison with
other in rem rights, and if the legal institution is a contract, its essence should be
sought by comparing to other (similar) types of contracts.

14 Unless, of course, the new form shares the essential elements of the old one, effectively
replicating them — which is the case of transfiguration (Manko 2016a, 20; 2016d, 214; 2025, 77-78).

15 The distinction of essentialia (essentialia), naturalia and accidentalia was elaborated by
the Glossators (Dajczak 2013, 15). For the purposes of studying the identity of legal forms qua
legal survivals, a simple dichotomy opposing essentialia and accidentalia is sufficient, without the
need of resorting to the intermediate category of naturalia (i.e. the usual or typical, but nonetheless
non-essential elements).
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In the case of legal principles, which are defined as fundamental legal norms!®
which require the addressee to attain, to a maximum degree, a certain value and
serve as a guidance in legal interpretation the essence will be connected to the
value or goal that is to be achieved (Kordela 2020, 327-329; Leszczynski, Maron
2013, 330-331; Leszczynski 2021, 31).

In the case of individual legal norms, their essence is their specific hypothesis
(when the rule is applicable) and disposition (what does the rule command).
Thus, in the case of a rule providing for the possibility for prosecutors to join
civil proceedings,"” its essence comprises the hypothesis of the existence of a civil
lawsuit or an existing cause of civil action, and the disposition is that a prosecutor
may bring an action or join on-going proceedings, exercising in both cases the full
rights of a party.

The determination of essence of a legal concept is different, because a concept,
in contrast to legal institutions, principles, and norms has a different nature. In
order to determine its identity, one needs primarily to analyse the name (“label”)
of the concept, paying attention to the context in which such label is continuously
used. The name of the concept can, of course, be transplanted' from one language
to another (e.g. bona fides became bonne foi or Treu und Glauben), maintaining
nonetheless its identity. Some cases are borderline: for instance, the “principles of
socialist community life,” upon their transplantation to Poland from the USSR,
were renamed to “principles of social community life.” Thus, there was some
adjustment (modification) at the time of transfer. However, this latter name has
been used without any changes until today, and therefore one can definitely speak
about the continuity of the principles since their introduction in 1950 (cf. Manko
2012). Despite renaming a general clause (e.g. from “principles of socialist
community life” to “good morals” in Bulgarian law) does not necessarily mean
that the understanding of the concept will change (Vassileva 2022, 65-66). And
vice versa, the continuity of the mere name of a concept does not exclude a change
inits actual content. Indeed, a legal concept, such as in particular a general clause,"”
comprises not only a given label (name), but also its associated content which,
usually determined in the process of judicial application of law (Leszczynski
2022, 35-36, 143), and can, arguably, be reduced to a set of principles and rules

16T am only discussing here only legally binding (“directival”) principles, as opposed
to “descriptive principles” which can be formulated in order to describe the model of a legal institution
or rule adopted by the legislator (cf. Wronkowska et al. 1974, 24-27; Radwanski 1979, 23).

17 Article 7 of the Polish Code of Civil Procedure of 1964 (consolidated version: Dz. U. z 2024 r.
poz. 1568, 1841).

18 On legal transplantation (nomophoresis) see e.g. Watson (1993); Mattei (1994); Ajani (1995);
Trikoz, Gulyayeva (2024); Kusik (2024; 2025b).

¥ Understood here, following Leszek Leszczynski (2021, 24), as a reference to an extra-legal
system of norms and values. Although the term “general clause” is not used in Anglo-American
legal science, the phenomenon is well known — see e.g. the general clause of “reasonableness”
(Whittaker 2006, 70-75; cf. Ibbetson 2012, 138—139).



Legal Survivals: Concept, Theory, Methodology 159

(cf. Schlechtriem 2006, 43—44; Manko 2016a, 15-16; 2016b, 218-221). In this vein,
the essence of a concept (in particular a general clause) comprises a certain core
portion of such principles (including their corresponding values) and rules which
may stay the same, even if the name of the concept changes (see e.g. Vassileva
2022, 65-66).2° A concept, such as “contract of employment” in English law, may
survive even if the rules with which it is connected have radically changed their
content (Deakin 2012, 31). In this way, conceptual continuity is possible despite
substantive change of the law (ibid.). Indeed, it seems that from among various
types of legal survivals — institutions, rules, and principles — legal concepts may
well be the most durable ones (cf. Manko 2016d, 113—114; Deakin 2012, 31). The
nature of open-ended concepts, such as general clauses, per se entails a certain
degree of indeterminacy, which may, in and of itself, be considered as a mechanism
enabling the adaption of law to social change (Ibbetson 2012, 136—137) being
a built-in mechanism of law’s reflexivity (cf. Deakin 2012, 28).

2.5. The ontology of legal survivals

In the definition of legal survivals provided above, I referred to them as “legal
forms.” This, however, does not entirely solve the ontological question, namely the
determination of the type of entity that legal survivals are. To this end, I consider
it appropriate to introduce three ontological levels of the juridical phenomenon,
and specifically:

1) the level of juridical (supralegal) ideas (fus);*!

2) the level of the positive law (/ex) which, in turn, can be divided into four
sub-levels, drawing inspiration from Jerzy Wroblewski’s (1991, 75—125)
typology:?

a) lex lata — the actual legal texts in force;

b) lex illata — the actual texts plus the logical inferences that can be made
from them,;

¢) lex intepretata — the actual texts, plus the logical inferences, plus what
can plausibly interpreted from them using accepted methods of juristic
interpretation; and

2 Conversely, the preservation of the sheer name of the concept, but coupled with a change
of its essential content — if this were indeed the case — would not be a case of a legal survival,
because the name per se does not determine the concept’s actual content (cf. Leszczynski 2001,
77-80; 2022, 35-36). It would rather be a “formal survival” in the sense used by Jean Gaudemet
(2016 [1955], 205).

2! The lex-ius distinction is an important part of Western legal culture which emerged in
Rome (Wotodkiewicz 2005; Pichlak 2017). Jus denotes the entirety of the juridical order, including
the legal culture, whereas /ex denotes chiefly the enactments of positive law, such as primarily
legislative acts.

22 The Latin terminology is mine (cf. Manko 2025, 74) and it replaces Wroblewski’s English
acronyms.
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d) lex operativa — the law as is actually applied by the courts (i.e. the ab-
stract and general norms that can be reconstructed on the basis of judi-
cial application of law);

3) the level of infralegal practice (the juristic “living law”)** — comprised of
individual judicial decisions, executive and administrative orders, regula-
tions, and decisions, as well as acts of private practice (actual contracts,
settlements, wills, trust instruments etc.) (cf. Ibbetson 2012, 137).

I posit that legal survivals can exist on all three levels. Some survivals exist
predominantly on the highest level — that of juridical or supralegal ideas (cf. Eck-
hardt, Manko 2025, 170, 176—178). For instance, the Roman idea of the dictatura,
or the French idea of état de siége have made their repeated iterations in various
legal orders.** The specific legal forms expressing the same legal idea can be de-
scribed as instances of transfiguration (Manko 2016d, 214; 2025, 77-78), if they
were repeatedly enacted in legislative form, or as instances of judicial or execu-
tive palingenesia (Manko 2025a, 78—79) if they simply reappeared in the case-law
of the courts or the actual practice of the executive, and as examples of legal
resurrection (Manko 2025a, 80—81) or legal revival (Manko 2024a) if they reap-
peared after a shorter (resurrection) or longer (revival) period of absence. For in-
stance, the revival of separatio a mensa et thoro in Poland in 1999 is undoubtedly
based on the survival of the very idea of this legal form distinct from divorce or
annulment of marriage, despite the lack of a corresponding legal form within the
lex lata between 1945 and 1999. Because the idea of the legal form survived,
that legal form could have been reinstated (cf. Fiedorczyk 2007, 59). Sometimes,
however, even the legal idea itself disappears, and in that case the revival of a le-
gal form is an example of rediscovering the past, rather than reinstating an idea
that continued to exist in the collective memory and consciousness of the juristic
community. The revival of Roman law in medieval Western Europe is such an
example: in contrast to Eastern (Byzantine) Europe, there was a discontinuity of
a professional juristic community, and as a result there was nobody to remember
Roman law: it had to be reintroduced, based on a renewed study of the Digesta,
Codex and Novellae (cf. Van Caenegem 1987, 126; Giaro 2007, 288).

Secondly, legal survivals can and do exist on the level of the /ex, i.e. the
positive law. In fact, this is the usual and most typical form of existence of legal

2 Whereas Eugen Ehrlich, who introduced this notion (Ehrlich 1913/2017, 486—506), thought
of folk customs, the research of Katharina Pistor (2019) has revealed that sub-legal living law
— the law of contracts which never end up before the courts — is an increasingly important part
of neoliberal capitalist legality. In fact, many years can pass before a given legal device, used in
practice, is ever tested as to its legality before courts, and even if it ends up before a judge, the latter
may not necessarily fully understand its complexity.

2 These examples were discussed in the papers presented by C. Cercel, G.G. Fusco,
and M.C. Dragomirescu during the Ofiati workshop on legal survivals. See Manko and Eckhardt
(2025, 842, 846, 848, 853—-854).
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survivals: the legal institutions, principles, concepts and rules are preserved
within the codes and laws (lex lata), and are given practical interpretation and
application by the courts (lex operativa). If the level of lex operativa is, in a given
instance, creative vis-a-vis the lex lata (interpretation praeter or even contra
legem), the survival ought to be described as an example of judicial palingenesia
(Manko 2025a, 78-79).»

Thirdly, legal survivals subsist on the practical level of the living law, i.e. be-
low the level of the lex operativa — at the level of infralegal praxis. Most typically,
a legal survival’s subsistence on this level accompanies its endurance on the le-
gal level (at least of the lex operativa) but sometimes there are instances when the
legal survival exists only on the practical level, but not on the level of positive law
(not even judge-made law). For instance, parties may conclude contracts or make
wills which go contra legem, and still honour their obligations.? Or the executive
may rely on a law which has been abrogated, regardless of the lack of a proper
legal basis.?” If such practice finds support in the case-law, the legal survival can
then be said to exist also on the level of the lex operativa. But if no case-law is
available, or if the available case-law declares such private or public acts as null
and void due to their illegality — the survival subsists only on the infralegal level
of actual practice (praxis contra or praeter legem).

Given that the concept of a legal survival is first and foremost a sociological one,
i.e. grounded in the empirical®® legal material, examples of infralegal survivals

2 In fact, for a legal form to come into existence (i.e. become formally enacted as part of leg-
islation, or proclaimed in the case-law) it must always already first existed at the level of juridical
ideas: someone within the juristic community must first have the idea of a legal form, before the
legal form becomes actually positivised. However, not all juridical ideas are intended to be posi-
tivised: for example, the juridical idea of slavery is, in contemporary law, considered unacceptable.
Yet it can be studied by legal historians or used for the purposes of its prohibition.

2 For instance, in the past Polish peasants observed a system of informal transactions for
the transfer of ownership of land, which were contra legem, but nonetheless the Supreme Court
started granting protection to informal acquirors, using the concept of abuse of right to block the
rei vindicatio brought by the legal (formal) owner against the informal acquiror (Galenski 2004).

* The Romanian practice of using the state of siege during the late 19" and early 20" century,
as described by C. Cercel and M.C. Dragomirescu during the Ofiati workshop on legal survivals, is
an example of such a practical application of a legal form which was no longer in force (declaration
of state of siege on the basis of a lex abrogata — the Act of 1864), as well as its application going
beyond the limits of the original legal form (e.g. declaration of state of siege by prefects without
any legal basis). Cf. Cercel 2013, 218-225; Cercel 2022; Manko and Eckhardt (2025, 853—854).

2 By “empirical” I mean here all kinds of legal texts produced by courts (judgments),
practitioners (juridical acts such as contracts, wills, trust instruments, corporate statutes, etc.) and
the administration acting in the legal sphere (e.g. administrative decisions). In practice, research
into empirical material may require archival work (e.g. court archives, archives of notarial bureaus,
law offices, etc.), as well as interviews with practitioners (given the limited access to private
contracts or corporate documents).
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—even if they exist contra legem and are rejected at the level of lex operativa — should
nonetheless be taken into account when studying the phenomenon of legal
continuity.

3. THE THEORY OF NOMOSTASIS: THREE LAWS AND SEVEN PATTERNS

3.1. Status of the theory

The concept of a legal survival, discussed in the previous section, is em-
bedded within a broader theory of nomostasis, which is conceived of as a set of
theoretical propositions aimed at conceptualising and explaining the observed
phenomenon of legal survivals despite transformations, transitions and revolu-
tions. The theory of nomostasis is based on law’s interactions with its social en-
vironment, in particular such spheres as the economy, politics, ideology, culture,
social values and patterns of behaviour, and the like. The theory in question seeks
to build a model — an evolutionary and adaptive one (cf. Manko 2015a, 17-27)
— which will explain that relationship. Being built inductively on the observation
of legal material (such as case-law and other documents of legal practice), the
theory of nomostasis does not per se necessarily imply any specific overarching
sociological or socio-legal paradigm.

However, certain areas of sociological research on law seem to be especially
promising as a broader environment within which the empirical study of
nomostasis could be pursued. These include, most notably, the historical sociology
of law (cf. Bucholc 2022) and the sociology of juristic knowledge, both understood
as sub-disciplines at the interstices of the sociology of law, on one hand, and,
on the other hand, of historical sociology and the sociology of knowledge,
respectively. Thus, the sociological environment within which the theory of
nomostasis could be pursued and its empirical manifestations conceptualised and
analysed would be a historical sociology of juristic knowledge, understood as
a specialised sub-compartment of the sociology of law focused on the historical
transmission, preservation and modification of juristic knowledge. As a sociology
of knowledge in the spirit of Berger and Luckmann (1966), it would focus on the
social construction of the institutional world of law. Indeed, the institutional
world is, for Berger and Luckmann, primarily “a body of transmitted recipe
knowledge, that is, knowledge that supplies the institutionally appropriate modes
of conduct” (Berger, Luckmann 1966, 83). Legal survivals are certainly part of
this historically transmitted legal knowledge.”

¥ Nomostasis, as analysed in this article, is but one part of the dynamics of juristic knowledge
that could be addressed by the historical sociology of juristic knowledge. Other processes that could
be studied include: nomogenesis, i.e. the process of creating new legal norms (including through
reinterpretation of existing ones); nomophoresis, i.e. the process of transplanting legal norms (legal
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In further research pursued within a historical sociology of juristic knowledge,
the phenomenon of nomostasis could be conceptualised within one of the main
paradigms mentioned explicitly as appropriate for the historical sociology of law by
Marta Bucholc (2022, 662—669), i.e. Foucault’s study of the epistemic dimension of
law, Bourdieu’s sociology of the legal field, or Luhmann’s systems theory, but also
within other sociological paradigms, such as notably the sociology of knowledge
or analytical sociology. The latter focuses on identifying mechanisms for social
processes (Hedstrom, Bearman 2009, 3—5) and formulating middle-range theories
(Hedstrom, Udehn 2009, 26-27). Indeed, the approach of an “analytic historical
sociology” (of law, or more specifically — of juristic knowledge) seems particularly
promising for the development of the theory of nomostasis given that it “would fo-
cus on explaining why phenomena happen and how they happen, rather than relying
only on description and interpretation” (Barkey 2009, 712).

However, providing for a full integration of the emergent theory of nomostasis
with one or more of the existing sociological paradigms — such as those mentioned
above — would exceed the scope of the present paper. Therefore, in what follows,
I present certain tentative claims of the proposed theory in a “raw” fashion, without
yet embedding them in any specific theoretical language; this is understood
as a preliminary step towards further construction of the theory of nomostasis as
a properly sociological theory of legal continuity in times of social change.

3.2. Tentative claims of the theory of nomostasis

3.2.1. Three possible general claims (“laws”)

First of all, the theory of nomostasis, as developed so far, postulates three
general claims about legal development and the adaptation of law to changing
contexts. They can be provisionally labelled as “laws” (akin to the “laws of
nature” in the natural sciences). They need to be formulated in abstract terms, so
that they can be further tested based on empirical case-studies and, if need may
be, refined or narrowed down.

The first claim can be described as the law of juristic inertia whereby one
can expect that lawyers will prefer — for a variety of different reasons® — to stick
to old, tested and tried legal forms also to address new, hitherto unknown social
phenomena. Its seminal formulation can be found already in the writings of Savigny
who noted that ancient Romans tended to stick to old legal forms in order to tackle
new social phenomena (Savigny 1831, 49). But in fact its roots can found already

transplantation); nomolysis, i.e. the process of abrogation or desuctude of legal norms, leading
to their disappearance; and nomobiosis, i.e. the revival of legal norms (“borrowing from the past™).
Moreover, besides addressing legal doctrine (the content of rules and the legal science built around
them), the historical sociology of juristic knowledge could also focus on continuity and change in
juristic method as the second key ingredient of juristic knowledge.

3% The exact nature of those reasons is the object for empirical historical and socio-legal
research.
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in the Ulpian’s work on fideicommissa, where he famously noted: In rebus novis
constituendis evidens esse utilitas debet ut recedatur ab eo iure quod diu aequum
visum est.’' More recently, David Ibbetson (2012, 140) poignantly noted that:

Law is largely backward-looking and heavily inertial: it stays the same unless and until it is
changed; energy has to be expended in the deliberate introduction of any change and scholarly
reformulations are sterile until and unless they become accepted as part of the legal fabric.

In principle, the law of juristic inertia applies to the juristic community,
i.e. to the professional epistemic community of lawyers, and not to legal forms
as such — notably politicians qua legislators oftentimes seem to display an
opposing approach, which could be summarised as a combination of absolute
instrumentalism (cf. Morawski 1993; Sitek 2008, 66—78; 2017, 899; Zigtek 2012;
Manko 2017, 33-37, 42—-44) with an “unchecked passion for novelty,”? even at
the expense of inducing chaos into the doctrinal (dogmatic) construction of legal
institutions, and thereby creating a tension between the lex lata and the ius (Kozak
2010, 149; cf. Manko 2020b, 355-356; 2021a, 236-237).

The second general claim of the theory of nomostasis, which could be referred
as the law of functional adaptation of legal forms, postulates that, in the process
of adapting law to its changing societal context, the legal form may stay identical
but at the same time its content — social function and effects — may change. Its
seminal formulation is to be found in Oliver Wendell Holmes’ The Common Law
(2009 [1881], 7) where he observed:

The customs, beliefs, or needs of a primitive time establish a rule or a formula. In the course
of centuries the custom, belief, or necessity disappears, but the rule remains. The reason which
gave rise to the rule has been forgotten, and ingenious minds set themselves to inquire how
it is to be accounted for. Some ground of policy is thought of, which seems to explain it and
to reconcile it with the present state of things; and then the rule adapts itself to the new reasons
which have been found for it, and enters on a new career. The old form receives a new content,
and in time even the form modifies itself to fit the meaning which it has received (emphasis
added).

Karl Renner’s monograph, The Institutions of Private Law and their Social
Functions focused exactly on this phenomenon, studying how the legal form of
the right of ownership assumed new social functions under conditions of indus-
trialisation in 19" century Austria (Renner 1976 [1929]). In the words of Renner
(1976 [1929], 293):

31'D. 1, 4, 2 (Ulpianus libro quarto fideicommissorum). This idea was taken up inter alia by
St Thomas of Aquinas, who noted that a change of law is per se detrimental, and therefore needs
to be justified: Habet autem ipsa legis mutatio, quantum in se est, detrimentum quoddam communis
salutis (STh I-11, q 97, art 2, resp).

32 The expression is borrowed from a theological context: Gregory X VI, encyclical Singulari
nos, n. 8; St Pius X, encyclical Pascendi, n. 13.
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[...] [I]n spite of the norm, the substratum changes, yet this change of the substratum takes
place within the forms of the law; the legal institutions automatically change their functions
which turn into their very opposite, yet this change is scarcely noticed and is not understood.
(Emphasis added)

In the terminology used by Renner the concept of “substratum” corresponds
to the notion of “matter” used here, i.e. it denotes the object which is regulated by
the legal form (e.g. a certain economic relationship). Renner’s analyses allowed
him to formulate a number of more specific claims, namely that:

[...] [Flundamental changes in society are possible without accompanying alterations of the
legal system. [...] The form of law is not the causa causans that brings about the change.
The social function undergoes change unaccompanied by a juridical change of the legal
institution. [...] [E]conomic change does not immediately and automatically bring about
changes in the law. (Renner 1976 [1929], 252, emphasis omitted)

Without entering here into the vexed question of causation — which, in any
case, seems to be more complex than Renner pictured it — let us focus more
specifically on the dialectics of legal form, its matter (substratum) and its content
(social function). What Renner’s theory points to is the fact that legal form may
remain the same, but on account of changes of its matter (the socio-economic
substratum of regulation) a consequential change of its content (social function)
will occur, possibly without any need for modification of the legal form. Simon
Deakin (2012, 9) refers to this phenomenon as the “opportunistic adaptation of
existing legal forms to new ends” and draws a parallel to what biologists and
social anthropologists call “bricolage,” whereby

[[Jnnovation in design, rather than involving the construction of a new model from scratch,
tends to make use of structures or devices which lie immediately to hand. When a design
feature is adapted from one use to another in this way, it remains embodied in the relevant
structure long after its original function has disappeared. It is also possible that a design
feature which is an essentially accidental by-product of an earlier adaptation finds a new use
in a changed environment. (Deakin 2012, 10)

Deakin warns, in this context, against the “‘qualified efficiency’ or subopti-
mal nature of opportunistic adaptations or exaptations,”’ noting that “there is a po-
tential cost to making do with what lies to hand” (Deakin 2012, 12). Moreover,
functional adaptation is only one side of the coin because “rules coevolve with
other elements in the wider environment. While they may therefore reflect, in
part, current social values and economic forms, they also influence them” (Dea-
kin 2012, 41). Therefore, the law of functional adaptation should not be under-
stood as postulating that only functionally adapted legal forms survive; in fact,
legal forms may survive despite not being adapted or even by influencing their
current environment.

This brings us to the third proposed generalisation of the theory of nomostasis,
namely the law of decontextualisation of legal form. Its roots can be traced to Alan
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Watson’s writings, who specifically noted the tendency of the legal system to lag
behind societal change, and hence become decontextualised:

A society makes law; the society changes, politically or economically, but the law remains the
same or little changed. (Watson 2000, 1)

[...] in the West rules of private law have been and are in large measure out of step with the
needs and desires of society and even of its ruling elite to an extent which renders implausible
the existing theories of legal development and of the relationship between law and society. [...]
[T]o a considerable extent law in most places at most times does not progress in a rational or
responsive way, and that the divergence between law and the needs or wishes of the people
involved or the will of the leaders of the people is marked. [...] Legal rules, once created, live
on. [...] One of the most striking features of legal rules is their power of survival. Many, many
rules endure for centuries with only minor modifications. (Watson 2001, xviii, 5, 8)

Whereas the law of juristic inertia accounts for legal development and adapta-
tion through the use of old legal forms, and law of changing social function of legal
forms explains that such forms can be filled with new content, the law of decon-
textualisation postulates that the legal order can simply remain out of joint with
changed times, chiefly due to inertia of the legislature and juristic community.

These three laws of nomostasis — taken together — seem to account for the
possibility of legal survivals and their actual presence in legal systems despite
deep and far reaching societal changes affecting politics, ideology, culture, and
the economy (cf. Manko 2025c).

3.2.2. An open-ended typology of patterns of survival

Besides these three provisional laws of continuity of the legal form, the theory
of nomostasis as proposed here encompasses a typology of possible patterns of
survival (Manko 2025a, 74—81). The idea behind developing such a typology is
to provide for an explanation of the mechanism of survival, in particular taking
into account Renner’s law on the changing social function of legal institutions. The
types themselves should be read in the context of the ontology of legal survivals
(section 2 above), as they closely refer to the level at which a legal survival can
be located. It is crucial to reiterate that the typology is conceived of as a heuristic
tool, and it may need to be expanded or adapted in the light of the empirical
material (Manko 2025a, 75).

The first pattern of survival, known as “transsubstantiation” (Manko 2025a,
75-76) refers to a situation in which the content (social function) of a legal survival
was entirely changed. A good example is the English feudal title to immovable
property (“fee simple absolute in possession”) which preserves a feudal legal
form but is filled with entirely modern content, not differing from the right of
ownership in the Civil Law tradition (Getzler 1996, 647).

The second pattern of survival, known as “consubstantiation” (Manko 2025a,
76—77) refers to a situation in which the social function of a legal form is partly
modified, but partly the old one is retained. The English trust provides for a good
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example, as it still serves the original function of transmitting the enjoyment
of property inter vivos and mortis causa but over time has played many more
functions, including the locking-in of capital and providing for limited liability of
shareholders between the 18" and early 20" century (Morley 2016), or the function
of shielding property from taxes and creditors, from the 1970s onwards (Hofti-
Winogardow 2015, 25-27; Spivack 2024, 90-94), or finally, the securitization of
debts (Pistor 2019, 81-84).

The third pattern of survival, known as “transfiguration” (Manko 2025a,
77-78) focuses not on the function, but on the form. The legal form is apparently
changed but in fact preserves the essentialia of the old legal form. For instance,
anew statute or code is re-enacted, which is formally new, but the essential outline
of a given legal institution remains unmodified, despite a legislative overhaul
(Manko 2016d, 214). A particularly interesting example is the Polish hypothec
(hipoteka), a creditor’s right in rem to land owned by the debtor which maintained
its identity since the 16" century, being repeatedly re-enacted in changing social
and political contexts, up to the last enactment from 1982, which remains in force
(see e.g. Szpringer 2003).

The fourth pattern of survival, known as “palingenesis” (Manko 2025a, 78-79)
is, in fact, a sui gemeris sub-type of transfiguration; however, the legal form
disappears from the /ex lata but is upheld in the lex interpretata and especially
the lex operativa. Thus, despite a clear legislative decision to remove a certain
legal form from the legal system, the judiciary (or the executive) still uphold it,
purporting that it can still be applicable either through a creative interpretation of
more general rules or principles in the legal system, or simply by finding loopholes
in the abrogating legislation. The survival of uses/trusts after the Statute of Uses
(Smith 1966; Fratcher 1969, 57—66) is one such example from the Common Law
context; in the Civil Law context one can point to the judicial survival of clausula
rebus sic stantibus in German law despite its disappearance with the enactment of
the BGB (Luig 1999), or the rules on prescription of claims in Poland: prior to 1990,
judges were explicitly authorised to decide, on the basis of discretion, whether
to accept a counter-claim of prescription or to reject it, based on Article 117 § 3
of the Civil Code; despite the abrogation of that rule, judges now found a new
justification for exactly the same practice in Article 5 of the Code which prohibits
the abuse of subjective rights (Kuzmicka-Sulikowska 2019).

The fifth pattern of survival, known as “ideological repentance” (Manko
2025a, 79) focuses on the ideological function of legal form. A legal form which
was introduced with ideological goals in mind (cf. Eckhardt 2024, 11-15; Manko
2025b, 59-63), and which was perceived as charged, may being ideologically
— over time — become “purified” of its initial context, and henceforth treated
as a legal technicality, rather than as part of an ideological project (cf. Manko
2016¢, 87; Vassileva 2020, 319; 2023, 622). General clauses, such as “principles
of social community life,” or “socio-economic purpose,” are a good example of
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this pattern of survival (Manko 2016d, 221, 223), entailing depoliticisation and
deideologisation.

The sixth pattern of survival, known as “resurrection” (Manko 2025a, 80—S81)
is, in fact, a special case of transfiguration: the differentia specifica is the fact that
there is a certain time lag between the abrogation of the old legislation and the
enactment of the new. If such a time lag is prolonged, and in particular if the new
legal system is not generally in continuity with the old one, the resurrection would
be better described as a “revival” (Manko 2024), whereby an old legal form is
brought back to life. However, the difference between the two is a question of
degree, and many examples are borderline. For instance, the reintroduction
in Poland of the extraordinary revision (labelled as “extraordinary complaint™) in
2017, after 30 years of its absence (Erecinski, Weitz 2019, 8-9; Zembrzuski 2019,
35-37; Stasiak 2020, 1), is a resurrection if we look upon it from the perspective
of the continuity of Polish legal culture, but has elements of revival if we take into
account the element of a historical reconstruction of a legal form from the socialist
period, having a clear Soviet pedigree (Jodlowski 1951, 45-46).

The object of the seventh and final pattern of survival can be described as
a “relic” (Manko 2025a, 80) and it refers to the situation where neither the form,
nor the content, nor even the ideological colouring of a legal form changed, and
yet it survived despite being apparently uprooted from its original context of
introduction, to which it was initially causally linked. The preliminary ruling
procedure in Polish criminal and civil procedure, introduced in 1949 and 1953,
respectively, is a good example of a legal relic (Manko 2007; 99-102; 2016c,
84-85). The reasons for introducing this procedure were highly contextual:
a three-instance system of court proceedings modelled on French and German
law was, following the obligatory Soviet muster, was reduced to a two-instance
system where the appeal was mainly concerned with a point of law, not fact.
Thus, access to the Supreme Court — hitherto possible under the cassation (itself
a hybrid of the French cassation and the German Revision) — was cut off for all
cases in which the Supreme Court was not a court of second instance. Therefore,
to nonetheless allow access to the Supreme Court also in those cases where the
lowest courts were hearing cases in the first instance, the preliminary ruling
procedure was introduced. Surprisingly, it survived the reintroduction of the
courts of appeal in 1990, and of the cassation in 1996, and is still used until today.

3.2.3. Three further dichotomies (a note towards further research)

Besides the overarching typology based on seven patterns of survival, out-
lined above (section 3.2.2), it is also possible to group legal survivals accord-
ing to additional criteria in order to observe and analyse further regularities in
the continuity of legal form within the empirical legal material. These criteria
will enable any given legal survival to be situated on a dichotomous axis span-
ning between two opposing ideal types. The three dichotomies that are prima
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facie identifiable are based on the following criteria divisionis: (1) degree of
preservation of original form (strong vs. weak); (2) degree of preservation of origi-
nal function (robust vs. flexible); (3) functionality vis-a-vis the new extra-legal
context (eufunctional vs. dysfunctional). It is important to underline that these
dichotomies intersect with the overarching typology discussed in section 3.2.2
above: any legal survival falling within one (or more) of the seven patterns may
be additionally analysed based on the three dichotomies that I discuss below.

The first dichotomy, based on the degree of preservation of legal form, may be
described as opposing “strong” vs. “weak” legal survivals.* In section 2.2, when
discussing the identity of legal survivals, I focused on the opposing categories of
essentialia and accidentalia, assuming that if the essentialia of a legal form have
been preserved, one can speak of its identity (Manko 2016a, 20-21). However, it
is true that beyond the zero-one question of survival, which is indeed determined
by the preservation of essence, one may also enquire about the question of degree
of preservation of the legal form, going beyond its bare essentialia. Thus, for
instance, the legal forms of the in rem right to cooperative premises or the right
of perpetual usufruct have survived the demise of state socialism, but at the
expense of having their legal forms updated by the legislature and constitutional
judiciary (Manko 2015¢; 2017b). True, they preserved their essence (they remain
distinct from other in rem rights, and can therefore be said to have maintained
their identity), but much of the non-essential elements of the legal forms in
question have been modified (e.g. the principle of one family-one apartment
has been abandoned in the case of the in rem right to cooperative premises). By
contrast, since 1989 the legal form of the general clause of “principles of social
community life”” has remained largely unchanged (Manko 2016b, 221). Therefore,
it seems appropriate to introduce a distinction between “strong” and “weak” legal
survivals: the former would denote those which have maintained their legal form
entirely intact; the latter those where only the essential core of the legal form has
been maintained (allowing one to speak of identity), but beyond that core, many
modifications have been introduced. Obviously, the distinction into weak and
strong legal survivals is one of gradation. What is important to note here, is that
it is a distinction that pertains to legal form, not to its content (social function and
societal effects), which are not part of the legal form, but its actual impact upon
the extra-legal reality. A strong legal survival may have perfectly well changed its
content entirely — and even many times — during its evolution, as is the case with
the Common Law trust (see e.g. Alexander 1987; Hansmann, Mattei 1998; Waters
2007; Hofri-Winogradow 2015).

33 The terminology is borrowed from German grammar, where verbs are described as “strong”
(stark) if they preserve their unique form (irregular verbs), and “weak” (schwach) if they modify
it following the general rules (regular verbs).



170 Rafat Mariko

The second dichotomy, based on the degree of preservation of the content
(social function and effects) distinguishes between “robust” legal survivals,
i.e. those which have essentially maintained their original content, and “flexible”
legal survivals, i.e. those which have been subject to far reaching modifications.
Again, the distinction between robust and flexible is one of degree, and any legal
survival can be placed somewhere on the axis spanning between full preservation
of original function (as is the case with remnants) and its total overhaul (which is
the case of transsubstantiation).

The third dichotomy, inspired by a distinction proposed by Denis Preshova
and Nenad Markovikj (2024, 130), is based on the degree of functional adapta-
tion of a legal survival to the new reality, and opposes eufunctional (well adapted,
“compatible”) legal survivals to dysfunctional (maladapted, “incompatible’) ones.
The opposition between eufunctional and dysfunctional survivals is not identical
to the one between robust and flexible ones, presented above, because a given le-
gal survival may happen to be perfectly eufunctional whilst being robust (i.e. not
changing its social function). A good example is the Polish preliminary reference
procedure, introduced in the period of state socialism, and eufunctional following
the 1989 transformation without the need of any change of its essential function
(Manko 2007; 99-102; 2016¢, 84—85). Dysfunctional legal survivals may, just as
certain legal transplants, become “legal irritants” if they are constitute an excep-
tional misfit to the current legal culture (cf. Teubner 1998).

4. METHODOLOGY OF STUDYING LEGAL SURVIVALS

4.1. Importance of the social context

Commenting on legal transfers, French legal historian Jean Gaudemet
observed that “the reception [of law] is not automatic. (...) [L]aw itself is only
the work of men, and it is ultimately human will that determines reception”
(Gaudemet 1976, 58). This observation can also be applied to legal survivals:
the survival of a given legal institution is not automatic, but ultimately is based
on human will (or, at least, the lack of will to abrogate an outdated institution). In
this vein, it is crucial — in the context of studying legal survivals — to pay utmost
attention to the social context of the endurance of old legal forms. This entails at
least three aspects.

Firstly, the study of changing social functions of legal institutions (Manko
2016a, 22-30),** something which rarely catches the doctrinal lawyer’s attention

3 “The functions of legal institutions — crucial for the study of legal survivals — should not
be confused with the general functions of a legal system in toto, which are generally described
in terms of “coordination and dispute settlement” (Ehrenberg 2016, 182), or as “lay[ing] down
rules aimed at the avoidance of disputes (...) and (...) set[ting] out a normative framework to solve
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(Hydén 2023, 2). These can be roughly grouped into four main types: (1) economic
functions (i.e. those related to the exchange of goods, division of labour, allocation
of capital, etc.); (2) political functions (i.e. those related to the division of power
within the state, especially in the context of government, administration, etc.);
(3) ideological (symbolic) functions (i.e. concerning the instrumentalisation
of law for ideological purposes, or the bending of legal institutions to fit into
a specific ideological project; (4) socio-cultural functions (i.e. those concerning
the use of legal institutions in the context of non-economic relations between
legal subjects, especially in the domain of family and personal life) (cf. Manko
2016a, 25-27). This typology is not meant to be exhaustive nor set in stone, but
is rather meant to provide for a rough framework within which the changing (or
constant) social functions of legal survivals can be analysed. Indeed, the question
of social function is integrated within the seven types of legal survivals discussed
above (section 3.2.2): transsubstantiation and consubstantiation, as patterns of
survival, are precisely based on the total or partial change of social function,
whereas the concept of a legal relic is based on the continuity (lack of change)
of the social function. Therefore, the concept of functions in the context of
legal survivals should be understood as referring to actual, or “use” functions
(Ehrenberg 2016, 24), i.e. those that the legal institutions are actually used for
in practice. These may, and indeed often do vary from their “design functions”
(ibid.), i.e. those that were intended originally.®

Secondly, the social context of legal survivals requires looking into the ac-
tivity of the legislature in order to ascertain why a given legal institution was
not removed. In particular, any parliamentary proposals and debates concern-
ing the dismantling of a legal survival are of crucial importance, as well as the
type of arguments raised (e.g. economic, ideological). For instance, in the Pol-
ish debates about retaining or abrogating the “principles of social community
life” those advocating their abrogation raised mainly ideological arguments, such
as their Soviet origin whereas those advocating their retention raised mainly prag-
matic arguments (Manko 2012, 547-548).

Thirdly, the persistence of legal survivals would not be possible without the
juristic community (Manko 2025a, 81-82; cf. Kozak 2010, 248), and therefore
particular attention needs to be placed on doctrinal (scientific) literature, as well

as case-law interpreting and applying the legal institutions in question (Manko
2015b, 206).

disputes which do arise” (Ibbetson 2012, 135) with some authors additionally emphasising the
importance of the dynamisation (law promoting social change) vs. stabilisation (law preserving
social status quo) dialectics (e.g. Redelbach et al. 1994, 270fY).

35 Social functions — in the sense of the use made of legal forms by people — need to be
distinguished from the broader notion of “effects” of legal forms (cf. Sulmane 2012).



172 Rafal Mariko

4.2. The identity and continuity of the legal form

We must keep in mind that, as Rodolfo Sacco put it, “[1Jaw cannot be applied
unless it is interpreted” (Sacco 1991, 344).3¢ Therefore, the legal form of a survival
cannot be limited only to its legislative provisions. More realistically, it should be
conceived of as a set of legal norms (in the sense of propositions reconstructed
on the basis of provisions [Ziembinski 2020 (1960); cf. Jhering 1852, 49]), but,
in fact, taking into account not only the legislative text (lex /ata) and its possible
understandings (lex illata and lex intepretata), but also the lex operativa® actually
applied by the courts, as well as the views espoused by the leading doctrinal
scholars. Thus, using Rodolfo Sacco’s terminology, the legal form should be
seen as the outcome of a complex interplay of legislative, scholarly and case-law
formants (Sacco 1991, 343-384). This part of the research into legal survivals
definitely requires applying typical doctrinal methods, albeit with particular
regard to the historical evolution of an institution and its contemporary shape.
Comparative legal materials, both employed synchronically and diachronically,
can be extremely helpful in providing a tertium comparationis. One of the
goals of the doctrinal analysis, in the context of the study of legal survivals, is
to empirically address the question of identity (see above, sections 2.2 and 2.3),
keeping in mind that without identity, one cannot speak of the legal form’s
endurance and, therefore, the presence of a legal survival is excluded.

4.3. The question of intra-legal functions

A question at the interstices of a socio-legal and doctrinal approach are
the intra-legal functions of legal institutions. After all, a given legal form has
not only functions ad extra (impacting upon the outside, non-legal reality)
but also ad intra (impacting upon the legal system as such, and notably other
institutions within that system) (Manko 2016a, 24-25). For instance, the English
trust has been described as having a “subversive” function vis-a-vis other areas
of the law, such as contract, inheritance, family or taxation (Bennett, Hofri-
Winogradow 2021; 2024); the prohibition of abusing subjective rights in Polish
law is described as a “safety valve” (Stelmachowski 1998, 120) allowing judges
to bypass the outcomes dictated by other legal institutions, whilst the institution
of good faith in German law has been described as a “mouthpiece” through which
judges proclaim new rules (Hesselink 2011, 645). Such intra-legal functions, just
like extra-legal ones, can stay the same over time or change. For example, the
principles of social community life in Polish civil law initially served as a vehicle
for judicial law-making and for de facto abrogating certain pre-socialist legal

36 For a deeper philosophical perspective on this thesis, see e.g. Lakomy (2019; 2020; 2025, 31-38).
37 These notions, referring to Jerzy Wrdoblewski’s theory of interpretation, have been intro-
duced in section 2 above.
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rules, to systematically subvert property rights held under pre-communist law, but
once a socialist Civil Code was enacted, they became reduced to an exceptional
measure of situational justice (Manko 2016d, 219-221).

4.4. Mechanisms of functional adaptation

Finally, research on concrete legal survivals needs to precisely identify the
moments of their functional adaptation — if any — and the mechanisms leading
to such change in their content, despite continuity on the level of form. Given
the possibility to distinguish, for analytical purposes, between interpretation and
application of law, and within interpretation — between doctrinal and judicial in-
terpretation — it is possible to identify at least three avenues of functional adapta-
tion: through doctrinal interpretation, judicial interpretation, and judicial application.
Moreover, given the broad sociological approach to legal survivals, which in-
cludes not only the state-backed law, but also the sphere of infra-legal praxis (ac-
tual juridical acts, including e.g. contracts, trust instruments, etc.), the functional
adaptation could occur also at that level which, without fieldwork, may be difficult
to detect.

5. CONCLUDING REMARKS

The goal of this paper was to restate the concept of a legal survival, its
broader theoretical ramifications within the theory of nomostasis and the
methodological tools that provisionally seem adequate for the study of this
phenomenon. Concerning the concept of a legal survival, the paper restated the
claim that the core type of a legal survival is a legal institution, concept, principle,
or single legal norm, but that also juridical (metanormative) survivals could be
included in the scope of the concept sensu largo. Concerning the importance of
transformation for the presence of legal survivals, the notion itself was enlarged
to include not only political and economic transitions, but also ideological and
cultural ones. The paper also highlighted the importance of functionality of the
legal survival to the old, outdated context and, more broadly, the importance of
the social function of the legal form and its possible adaptation.

Concerning the theory of legal survivals — the theory of nomostasis — the pa-
per presented a set of tentative claims, noting however that a further development
of the theory is necessary. It seems that a combination of historical sociology of
law, analytical sociology and the sociology of knowledge — in what was described
as the historical sociology of juristic knowledge — could constitute an optimal
environment for the further development of the theory. Within such an approach,
the phenomenon of nomostasis could then be conceptualised using various theo-
retical languages, referring to the sociological paradigms of Foucault, Bourdieu
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or Luhmann (mentioned by Marta Bucholc as particularly relevant for the his-
torical sociology of law), or, for instance, those of the sociology of knowledge
(e.g. Berger, Luckmann 1966) or analytical sociology, which could allow a focus
on the uncovering mechanisms of historical processes in law (cf. Barkey 2009).

In a provisional fashion, the paper posited three generalised claims (“laws”)
postulated by the theory of nomstasis at its current stage of development, namely:
firstly, the law of juristic inertia, according to which the juristic community
displays a general tendency of using old legal forms to approach new problems;
secondly, the law of functional adaptation, according to which one of the methods
of adaptation of legal forms to changed contexts is a modification of their social
function, but without modifying the legal form itself; and thirdly the law of
decontextualisation according to which legal forms can endure very well despite
being entirely out of joint with the modified context.

In an equally provisional manner, the paper made certain preliminary re-
marks concerning the methodology of studying legal survivals, arguing that the
phenomenon of nomostasis ex definitione calls for a broadly inclusive pluridis-
ciplinary approach, uniting inter alia the methods typical of comparative legal
history, comparative law, sociology of law and legal anthropology.

As Hakan Hydén noted, the sociology of law “uses inductive methodology
aimed at relating empirical findings to theory. (....) The more empirical findings
that can be added, the richer its contours become” (Hydén 2023, 2). Indeed,
future research on legal survivals will create an opportunity to verify and
possibly modify these three laws, and analyse more closely possible patterns of
endurance of legal form, linking them to such variables as area of the law (private
vs public), historical period, legal family (especially Common Law vs Civil Law),
type of legal system (codified vs non-codified), or other factors, both internal
to law and legal culture, and external to it (political, ideological, economic, socio-
cultural). As a theory of the continuity and adaptations of legal forms, the theory
of nomostasis combines in a genuinely pluridisciplinary fashion the approaches
typical of a social and conceptual history of law (in Koselleck’s [2018] sense of
the two concepts) with an overarching sociological approach, geared towards
empirical case studies, at the same time seeking input from comparative legal
studies, legal dogmatics (doctrinal research), and becoming thereby capable of
producing important insights for the philosophy of law in its pursuit of the essence
of juridicity. The proposed analytically oriented historical sociology of juristic
knowledge — combining the insights of analytical sociology, historical sociology
and the sociology of knowledge — could be envisaged as the optimal disciplinary
environment within which the phenomenon of nomostasis could be further studied
both theoretically and empirically.



Legal Survivals: Concept, Theory, Methodology 175

BIBLIOGRAPHY

Abel, Richard A. 1982. “Law as Lag: Inertia as a Social Theory of Law.” Michigan Law Review 80:
785-809.

Ajani, Gianmaria. “By Chance and Prestige: Legal Transplants in Russia and Eastern Europe.”
American Journal of Comparative Law 43(1): 93—117.

Alexander, Gregory S. 1987. “The Transformation of Trusts as a Legal Category, 1800-1914.” Law
and History Review. 15(2): 303-350. https://doi.org/10.2307/743890

Antonov, Mikhail. 2018. “Legal Realism in Soviet and Russian Jurisprudence.” Review of Central
and East European Law 43(4): 483-518. https://doi.org/10.1163/15730352-04304005

Barkey, Karen. 2009. “Historical Sociology.” In The Oxford Handbook of Analytical Sociology.
Edited by Peter Hedstrom and Peter Bearman. 712—733. Oxford: Oxford University Press.

Bennett, Mark. Adam Hofri-Winogradow. 2021. “The Use of Trusts to Subvert the Law: An Analysis
and Critique.” Oxford Journal of Legal Studies 41(3): 692—718 https://doi.org/10.1093/0jls/
£qaa008

Bennett, Mark. Adam Hofri-Winogradow. 2024. “Subversion as an Agenda for Critical Trusts Law
Scholarship.” In Critical Trusts Law: Reading Roger Cotterrell. Edited by Nick Piska and
Hayley Gibson. 119—-133. Coventry: Counterpress.

Bucholc, Marta. 2022. “Historical Sociology of Law.” In The Palgrave Handbook of the History
of Human Sciences. Edited by David McCallum. 651-676. Singapore: Palgrave. https://doi.
org/10.1007/978-981-16-7255-2_55

Cercel, Cosmin Sebastian. 2013. “The ‘Right’ Side of the Law. State of Siege and the Rise of Fascism
in Interwar Romania.” Fascism 2(2): 205-233. https://doi.org/10.1163/22116257-00202006

Cercel, Cosmin Sebastian. 2022. “Mapping the State of Siege: Law, Crisis and the Antinomies of
Liberal Legality.” Romanian Journal of Comparative Law 12(2): 193-226.

Collins, Hugh. 1982. Law and Marxism. Oxford: Oxford University Press.

Cserne, Péter. 2020. “Discourses on Judicial Formalism in Central and Eastern Europe: Symptom
of an Inferiority Complex?” European Review 28(6): 880-891. https://doi.org/10.1017/
S1062798720000320

Cserne, Péter. 2024. “Judicial Formalism and Regional Legal Identity in Central and Eastern
Europe.” In Law, Culture and Identity in Central and Eastern Europe: A Comparative
Engagement. Edited by Cosmin Cercel, Alexandra Mercescu, Mirostaw Michat Sadowski.
82-97. Abingdon—New York: Routledge. http://dx.doi.org/10.4324/9781003346890-6

Dajczak, Wojciech. 2013. “Btedy poznawcze a tesknota za uzytecznoscia nauki prawa rzymskiego.”
Forum Prawnicze 3: 9-20.

Deakin, Simon. 2002. “Evolution for Our Time: A Theory of Legal Memetics.” Current Legal Prob-
lems 55(1): 1-42. https://doi.org/10.1093/clp/55.1.1

Eckhardt, Piotr. 2024. Socialism under Construction. Law and Ideology in Housing, Construction
and Spatial Planning in Poland 1944—1989. Warszawa: Scholar.

Eckhardt, Piotr. Rafat Manko. 2025. “Conceptualising the Continuity of Legal Systems and
Cultures: International Workshop on ‘Legal Survivals in Central and Eastern Europe:
Socio-Legal Perspectives on Public and Private Law’ (Riga Graduate School of Law, Riga,
15-16 June 2024).” Acta Universitatis Lodziensis. Folia Iuridica 110: 167-179. https://doi.
org/10.18778/0208-6069.110.11

Ehrlich, Eugen. 1913/2017. Fundamental Principles of the Sociology of Law. Translated by Walter
L. Moll. London—New York: Routledge.

Erecinski Tadeusz. Karol Weitz. 2019. “Skarga nadzwyczajna w sprawach cywilnych.” Przeglqd
Sgdowy 2: 7-19.


https://doi.org/10.2307/743890
https://doi.org/10.1163/15730352-04304005
https://doi.org/10.1093/ojls/gqaa008
https://doi.org/10.1093/ojls/gqaa008
https://doi.org/10.1007/978-981-16-7255-2_55
https://doi.org/10.1007/978-981-16-7255-2_55
https://doi.org/10.1163/22116257-00202006
https://doi.org/10.1017/S1062798720000320
https://doi.org/10.1017/S1062798720000320
http://dx.doi.org/10.4324/9781003346890-6
https://doi.org/10.1093/clp/55.1.1
https://doi.org/10.18778/0208-6069.110.11
https://doi.org/10.18778/0208-6069.110.11

176 Rafat Mariko

Ernst, Hano. Mirostaw Michat Sadowski. Mirostaw Sadowski. 2024. “An Ancestry of Bridges:
The Persistence of Legal Transplants in Croatia and Poland.” In Law, Culture and Identity
in Central and Eastern Europe: A Comparative Engagement. Edited by Cosmin Cercel,
Alexandra Mercescu, Mirostaw Michat Sadowski. 190-211. Abingdon—New York: Routledge.
https://doi.org/10.4324/9781003346890-12

Fiedorczyk, Piotr. 2007. “Family Law in 20" Century Poland: Between Soviet Patterns and European
Legal Tradition.” In Family Law: Balancing Interests and Pursuing Priorities. Edited by
Lynne D. Wardle and Camille S. Williams. 57-63. Buffalo-New York: William S. Hein.

Fratcher, William F. 1969. “Uses of Uses.” Missouri Law Review 34: 39-66.

Fusco, Gian Giacomo. 2024. “Legal Subjectivity and Abstraction: Tracing the Past of the Legal
Form.” In Legal Form: Pashukanis and the Marxist Critique of Law. Edited by Cosmin
Cercel, Gian Giacomo Fusco, Przemystaw Tacik. 125-144. Abigngdon: Routledge. https://
doi.org/10.4324/9781032724522-7

Gaudemet, Jean. 1965. “Le droit romain dans la pratique et chez les docteurs aux XI¢ et XII®
siecles.” Cahiers de Civilisation Médiévale 8(31-32): 365-380. https://doi.org/10.3406/ccmed.
1965.1350

Gaudemet, Jean. 1976. Les transferts de droit. L’Année Sociologique 27: 29-59.

Gaudemet, Jean. 2016 [1955]. “Survivances romaines dans le droit de la monarchie franque du V¢
u Xe¢siecle.” In Jean Gaudemet, La formation du droit canonique médiéval, 72—129 [paginated
as: 11-149-11-206]. London—New York: Routledge. https://doi.org/10.4324/9781003554684-3
[Originally published in Tijdschrift voor Rechtsgeschiedenis 23(2), 149-206. https://doi.
org/10.1163/157181942X00011].

Getzler, Joshua. 1996. “Theories of Property and Economic Development.” Journal of Interdiscipli-
nary History 26(4): 639—669.

Giaro, Tomasz. 2007. “Alt- und Neueuropa, Rezeptionen und Transfers.” In Modernisierung durch
Transfer im 19. und friihen 20. Jahrhundert. Edited by Tomasz Giaro. 273-317. Frankfurt am
Main: Vittorio Klostermann.

Giaro, Tomasz. 2011a. “The Legal Tradition of Eastern Europe. Its Rise and Demise.” Comparative
Law Review 2: 1-23.

Giaro, Tomasz. 2013. “Some prejudices about the legal tradition of Eastern Europe.” In Comparative
Law in Central and Eastern Europe. Edited by Bronislaw Sitek et al. 26-50. Cambridge:
Cambridge Scholars Publishing.

Giaro, Tomasz. 2021. “Medieval Canon Lawyers and European Legal Tradition. A Brief Overview.”
Review of European and Comparative Law 47(4): 157-187. https://doi.org/10.31743/
recl.12727

Giaro, Tomasz. 2024. “The Wave of Transfers: An East-European Chapter in the Civil Law Tradi-
tion.” Comparative Law Review 14(2): 33-57.

Hage, Jaap. 2024. “Law from an evolutionary perspective.” In Research Handbook on Legal
Evolution. Edited by Wojciech Zatuski, Sacha Bourgeois-Gironde, Adam Dyrda. 36-52.
Cheltenham: Edward Elgar. https://doi.org/10.4337/9781803921822.00011

Hansmann, Henry. Ugo Mattei. 1998. “The Functions of Trust Law: A Comparative Legal and
Economic Analysis.” New York University Law Review 73: 433-479.

Hedstrom, Peter. Lars Udehn. 2009. “Analytical Sociology and Theories of the Middle Range.” In
The Oxford Handbook of Analytical Sociology. Edited by Peter Hedstrom and Peter Bearman.
3-24. Oxford: Oxford University Press.

Hedstrom, Peter. Peter Bearman. 2009. “What is Analytical Sociology All About? An Introductory
Essay.” In The Oxford Handbook of Analytical Sociology. Edited by Peter Hedstrom and Peter
Bearman. 25-48. Oxford: Oxford University Press.


https://doi.org/10.4324/9781003346890-12
https://doi.org/10.4324/9781032724522-7
https://doi.org/10.4324/9781032724522-7
https://doi.org/10.3406/ccmed.1965.1350
https://doi.org/10.3406/ccmed.1965.1350
https://doi.org/10.4324/9781003554684-3
https://doi.org/10.1163/157181942X00011
https://doi.org/10.1163/157181942X00011
https://doi.org/10.31743/recl.12727
https://doi.org/10.31743/recl.12727
https://doi.org/10.4337/9781803921822.00011

Legal Survivals: Concept, Theory, Methodology 177

Hesselink, Martijn W. 2011. “The Concept of Good Faith.” In Towards a European civil code.
Edited by Arthur S. Hartkamp et al. 619-649. 4" edition. Dordrecht: Kluwer.

Hofri-Winogardow, Adam S. 2015. “The Stripping of the Trust: A Study in Legal Evolution.”
University of Toronto Law Journal 65(1): 1-47.

Holmes, Oliver Wendell. 2009. The Common Law. Cambridge, MA—London: Belknap Press.

Hydén, Hékan. 2023. “The Sociology of Law potential: exploring its scientific landscape.” Frontiers
in Sociology 8. https://doi.org/10.3389/fs0c.2023.1203799

Ibbetson, David. 2012. “Comparative Legal History: A Methodology.” In Making Legal History:
Approaches and Methodologies. Edited by Edited by Anthony Musson and Chantal Stebbings.
131-145. Cambridge: Cambridge University Press.

Theme, Williams C. 2025. “Anglophone Africa, Colonial Legacy and the Limits of Legal
Transplantation: Should the One-Legged Walk on Two Feet?” Comparative Legal History,
13(1): 63-90. https://doi.org/10.1080/2049677X.2025.2500177

Jhering, Rudolf von. 1852. Geist des romischen Rechts auf den verschiedenen Stufen seiner
Entwicklung, Erster Theil. Leipzig: Breitkopf und Hartel.

Jodtowski, Jerzy. 1951. Nowe drogi polskiego procesu cywilnego. Zalozenia ideologiczne reformy
postegpowania cywilnego. Warszawa: Wydawnictwo Ministerstwa Sprawiedliwosci.

Jorg Neuner, Jorg. 2023. Allgemeiner Teil des Biirgerlichen Rechts. 13" edition. Miinchen: C.H. Beck.

Kordela, Marzena. 2020. “Principles of Law.” In Poznan School of Legal Theory. Edited by Pawet
Kwiatkowski and Marek Smolak. 327-338. Leiden: Brill. https://doi.org/10.1163/9789
004448445 20

Koselleck, Reinhart. 2018. “Structures of Repetition in Language and History.” In Sediments of
Time: On Possible Histories. Translated by and edited by Sean Franzel and Stefan Ludwig
Hoffmann. 158—176. Stanford: Stanford University Press.

Kozak, Artur. 2003. “Homeostaza prawa.” In Autonomia prawa ze stanowiska teorii i filozofii prawa.
Edited by Joanna Helios. 145-162. Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego.

Kozak, Artur. 2010. Myslenie analityczne w nauce prawa i praktyce prawniczej. Edited by Maciej
Pichlak. Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego.

Kusik, Przemystaw. 2024. “Teoria przeszczepow prawnych jako paradygmat prawa poréwnawczego.
Préba podsumowania w 50. rocznic¢ ukazania si¢ monografii pt. Legal Transplants: An
Approach to Comparative Law Alana Watsona.” Forum Prawnicze 83: 42-98. https://doi.
org/10.32082/1p.3.2024.1265

Kusik, Przemystaw. 2025a. “Hyperpositivism as a safety valve in a post-communist legal system:
the case of Poland.” Teka Komisji Prawniczej PAN Oddziat w Lublinie 18(1): 213-226. https://
doi.org/10.32084/tkp.9273

Kusik, Przemystaw. 2025b. Przeszczepy prawne (legal transplants) z systeméw prawnych common
law w polskim systemie prawnym. Studium z zakresu prawa poréwnawczego. Warszawa:
Wydawnictwo Naukowe PWN.

Kuzmicka-Sulikowska, Joanna. 2019. “The Politics of Limitation of Claims in Poland: Post-
Communist Ideology, Neoliberalism and the Plight of Uninformed Debtors.” Acta Universitatis
Lodziensis. Folia luridica 89: 131-160. https://doi.org/10.18778/0208-6069.89.09

Leszczynski, Leszek. 2001. Stosowanie generalnych klauzul odsytajgcych. Krakow: Zakamycze.

Leszczynski, Leszek. 2021. General Reference Clauses in the Judicial Process: Context of Legisla-
tive Intentions and Interpretive Decisions. Berlin: Peter Lang.

Leszczynski, Leszek. 2022. Kryteria pozaprawne w sqdowej wykladni prawa. Warszawa: Wolters
Kluwer.

Leszczynski, Leszek. Grzegorz Maron. 2013. “Pojegcie i tre$¢ zasad prawa i generalnych klauzul
odsytajacych. Uwagi porownawcze.” Annales UMCS. Sectio G 60(1): 81-91.


https://doi.org/10.3389/fsoc.2023.1203799
https://doi.org/10.1080/2049677X.2025.2500177
https://doi.org/10.1163/9789004448445_20
https://doi.org/10.1163/9789004448445_20
https://doi.org/10.32082/fp.3.2024.1265
https://doi.org/10.32082/fp.3.2024.1265
https://doi.org/10.32084/tkp.9273
https://doi.org/10.32084/tkp.9273
https://doi.org/10.18778/0208-6069.89.09

178 Rafat Mariko

Luig, Klaus. 1999. “Die Kontinuitdt allgemeiner Rechtsgrundsétze: Das Beispiel der clausula
rebus sic stantibus.” In Rechtsgeschichte und Privatrechtsdogmatik. Edited by Reinhard
Zimmermann. 171-186. Tiibingen: CF Miiller.

Lakomy, Jakub. 2019. “Hermeneutic universalism: a post-analytical inquiry into the political of
legal interpretation.” In A4 post-analytical approach to philosophy and theory of law. Edited by
Andrzej Bator and Zbigniew Pulka. 39-56. Berlin: Peter Lang.

Lakomy, Jakub. 2020. “Critique of legal interpretation: hermeneutic universalism, interpretive
communities, and the political.” In Legal scholarship and the political: in search of a new
paradigm. Edited by Adam Sulikowski, Rafal Manko, Jakub Lakomy. 95-116. Warszawa:
C.H. Beck.

Lakomy, Jakub. 2025. Politycznos¢ interpretacji prawniczej Perspektywa Duncana Kennedy’ego
i Stanleya Fisha. Wroctaw: Wydawnictwo Uniwersytetu Wroctawskiego.

Malagoli, Luca. 2024. “‘Bettabilitarian’ jurisprudence: Pragmatic evolutionism in the jurisprudence
of Oliver Wendell Holmes Jr.” In Research Handbook on Legal Evolution. Edited by Wojciech
Zatuski, Sacha Bourgeois-Gironde, Adam Dyrda. 433-445. Cheltenham: Edward Elgar.
https://doi.org/10.4337/9781803921822.00042

Manko, Rafat. 2007. “Is the Socialist Legal Tradition ‘Dead and Buried’? The Continuity of Certain
Elements of Socialist Legal Culture in Polish Civil Procedure.” In Private Law and the Many
Cultures of Europe. Edited by Thomas Wilhelmsson et al. 83—-103. Alphen aan den Rijn:
Kluwer Law International.

Manko, Rafat. 2012. “Quality of Legislation Following a Transition from Really Existing Socialism
to Capitalism: A Case Study of General Clauses in Polish Private Law.” In The Quality of
Legal Acts and its Importance in Contemporary Legal Space. Edited by Janis Rozenfelds et al.
540-561. Riga: University of Latvia Press. https://doi.org/10.5281/zenodo.15480722

Manko, Rafat. 2013a. “Weeds in the Gardens of Justice? The Survival of Hyperpositivism in Polish
Legal Culture as a Symptom/Sinthome.” Pdlemos: Journal of Law, Literature and Culture
7(2): 207-233. https://doi.org/10.1515/pol-2013-0011

Manko, Rafat. 2015a. “Legal Survivals: A Conceptual Tool for Analysing Post-Transformation
Continuity of Legal Culture.” In Tiesibu efektivitate postmoderna sabiedriba. Edited by Janis
Rozenfelds et al. 17-27. Riga: LU Akademiskais apgads.

Manko, Rafat. 2015b. “Relikty w kulturze prawnej —uwagi metodologiczne na tle pozostato$ci epoki
socjalizmu realnego w polskim prawie prywatnym.” Przeglgd Prawa i Administracji 102:
201-224.

Manko, Rafat. 2015¢. “The Cooperative Member’s Proprietary Right to an Apartment: A Legal
Survival of the Period of Actually Existing Socialism in Polish Private Law.” Zeszyty Prawnicze
UKSW 15(4): 131-160. https://doi.org/10.21697/2p.2015.15.4.08

Manko, Rafat. 2016a. “Transformacja ustrojowa a ciggtos¢ instytucji prawnych —uwagi teoretyczne.”
Zeszyty Prawnicze UKSW 16(2): 5-35. https://doi.org/10.21697/2p.2016.16.2.01

Manko, Rafat. 2016b. “Wybrane relikty prawne epoki realnego socjalizmu w polskim prawie
cywilnym — analiza zmiany funkcji spotecznej instytucji prawnych wnastepstwie transformacji
ustrojowe].” Studia luridica 66: 207-236. https://doi.org/10.5281/zenodo.15481131

Manko, Rafat. 2016c. “‘Demons of the Past’? Legal Survivals of the Socialist Legal Tradition in
Contemporary Polish Private Law.” In Law and Critique in Central Europe: Questioning
the Past, Resisting the Present. Edited by Rafal Manko, Cosmin Sebastian Cercel, Adam
Sulikowski. 66—89. Oxford: Counterpress.

Manko, Rafal. 2016d. “Towards a Typology of Dimensions of the Continuity and Discontinuity of
Law: The Perspective of Polish Private Law after the 1989 Transformation.” Wroclaw Review of
Law, Administration and Economics 6(2): 108—120. https://doi.org/10.1515/wrlae-2018-0007


https://doi.org/10.4337/9781803921822.00042
https://doi.org/10.5281/zenodo.15480722
https://doi.org/10.1515/pol-2013-0011
https://doi.org/10.21697/zp.2015.15.4.08
https://doi.org/10.21697/zp.2016.16.2.01
https://doi.org/10.5281/zenodo.15481131
https://doi.org/10.1515/wrlae-2018-0007

Legal Survivals: Concept, Theory, Methodology 179

Manko, Rafat. 2017a. “Form and Substance of Legal Continuity.” Zeszyty Prawnicze UKSW 17(2):
207-232. https://doi.org/10.21697/zp.2017.17.2.10

Manko, Rafat. 2017b. “Prawo uzytkowania wieczystego jako pozostalos¢ po epoce realnego
socjalizmu — ujecie socjologicznoprawne.” Zeszyty Prawnicze UKSW 17(1): 35-63. https://
doi.org/10.21697/zp.2017.17.1.02

Manko, Rafat. 2017c. “Symbolic Violence in Technocratic Law and Attempts at its Overcoming:
Politicisation Through Humanisation?” Studia Erasmiana Wratislaviensia 11: 31-64.

Manko, Rafat. 2020a. “Artur Kozak’s Juriscentrist Concept of Law: a Central European Innovation
in Legal Theory.” Review of Central and East European Law 45(2-3): 334-375. https://doi.
org/10.1163/15730352-bja04502003

Manko, Rafat. 2020b. “Legal Form, Ideology and the Political.” In Legal Scholarship and the
Political: In Search of a New Paradigm. Edited by Adam Sulikowski, Rafat Manko, Jakub
Lakomy. 17-40. Warszawa: C.H. Beck.

Manko, Rafat. 2021a. “The place of legal tradition in Artur Kozak’s juriscentrist theory of law.
Journal of Modern Science 47(2): 227-244. https://doi.org/10.13166/jms/142746

Manko, Rafat. 2023b. “Survival of the Socialist Legal Tradition? A Polish Perspective.” Comparative
Law Review 4.2: 1-28. https://doi.org/10.5281/zenodo.15388255

Manko, Rafat. 2024a. “Problem autonomii prawa w $wietle hylemorficznej teorii J.B. Paszukanisa.”
Archiwum Filozofii Prawa i Filozofii Spolecznej 4(41): 91-103. https://doi.org/10.36280/
AFPiFS.2024.4.91

Manko, Rafal. 2024b. “Legal Transplants, Legal Survivals, and Legal Revivals: Towards a Re-
conceptualisation of The Circulation of Legal Forms in Time and Space.” Acta Universitatis
Lodziensis. Folia Iuridica 109: 93—117. https://doi.org/10.18778/0208-6069.109.06

Manko, Rafat. 2024c. “Transformacja ustrojowa a trwalo$¢ form prawnych.” In Prawo jest dla
obywateli i im ma stuzyé. Wokot mysli Adama Czarnoty. Edited by Wojciech Zomerski, Piotr
Eckhardt, Filip Cyunczyk, Michat Pazdziora. 171-184. Warszawa: Scholar. http://dx.doi.
org/10.13140/RG.2.2.21858.30405

Manko, Rafat. 2024d. “Pasukanis on Ideology and the Juridical (A Note on The General Theory
of Law and Marxism).” In Legal Form: Pashukanis and the Marxist Critique of Law. Edited
by Cosmin Sebastian Cercel, Gian Giacomo Fusco, Przemystaw Tacik. 76-102. Abingdon:
Routledge. https://doi.org/10.4324/9781032724522-5

Manko, Rafat. 2025a. “Legal Survivals and the Resilience of Juridical Form.” Law and Critique 36:
67-89. https://doi.org/10.1007/s10978-023-09357-2

Manko, Rafal. 2025b. “Towards an Ideological History of Private Law, or What Legal History Can
Gain from Critical Legal Theory.” In Ideology and Private Law: Polish Experiences in the
Long 20th Century. Co-authored by Anna Machnikowska, Michat Gale¢dek, Rafat Manko.
16-79. Leiden—Boston: Brill-Nijhoff. https://doi.org/10.1163/9789004730021 002

Manko, Rafat. 2025c¢. “The Conditions of Possibility for Nomostasis: A Contribution to the Theory of
Legal Survivals.” Bratislava Law Review 9(2): 9-32. https://doi.org/10.46282/b1r.2025.9.2.1152

Marnko, Rafat. Piotr Eckhardt. 2025. “Legal Theory as a Bridge Between the Sociology of Law, Legal
History and Comparative Law: Some Methodological Reflections Following the International
Workshop on ‘Legal Survivals And Global Legal Pluralism’ (International Institute for the
Sociology of Law, Ofiati, Spain, 8-9 May 2025).” Miscellanea Historico-Iuridica 24(1): 836-858.
https://doi.org/10.15290/mhi.2025.24.01.35

Mercescu, Alexandra. 2018. Pour une comparaison des droits indiscipliné. Basel: Helbing Lichtehain

Morawski, Lech. 1993. “Instrumentalizacja prawa (zarys problemu).” Panstwo i Prawo 3: 16-28.

Pashukanis, Evgeny. 2003 [1924]. The General Theory of Law and Marxism. Translated by Barbara
Einhorn. New Brunswick: Transaction Publishers.


https://doi.org/10.21697/zp.2017.17.2.10
https://doi.org/10.21697/zp.2017.17.1.02
https://doi.org/10.21697/zp.2017.17.1.02
https://doi.org/10.1163/15730352-bja04502003
https://doi.org/10.1163/15730352-bja04502003
https://doi.org/10.13166/jms/142746
https://doi.org/10.5281/zenodo.15388255
https://doi.org/10.36280/AFPiFS.2024.4.91
https://doi.org/10.36280/AFPiFS.2024.4.91
https://doi.org/10.18778/0208-6069.109.06
http://dx.doi.org/10.13140/RG.2.2.21858.30405
http://dx.doi.org/10.13140/RG.2.2.21858.30405
https://doi.org/10.4324/9781032724522-5
https://doi.org/10.1007/s10978-023-09357-2
https://doi.org/10.1163/9789004730021_002
https://doi.org/10.46282/blr.2025.9.2.1152
https://doi.org/10.15290/mhi.2025.24.01.35

180 Rafat Marnko

Pichlak, Maciej. 2017. “Rozroznienie ius et lex we wspotczesne;j filozofii prawa.” Archiwum Filozo-
fii Prawa i Filozofii Spotecznej 2(15): 49-59.

Pistor, Katharina. 2019. The Code of Capital: How the Law Creates Wealth and Inequality. Princeton:
Princeton University Press.

Poldnikov, Dmitry. 2020. “The Formalistic Pattern of Soviet Civil Codification as a Chapter in Euro-
pean Legal History.” Higher School of Economics Research Paper No. WP BRP 94/LAW/2020.
http://dx.doi.org/10.2139/ssrn.3548556

Preshova, Denis. Nenad Markovikj. 2024. “Old Patterns Die Hard — The Idiosyncrasies of the
Yugoslav Socialist Legal Tradition and the Problem of Continuity in the Western Balkans.” In
Law, Culture and Identity in Central and Eastern Europe: A Comparative Engagement. Edited
by Cosmin Cercel, Alexandra Mercescu, Mirostaw Michal Sadowski. 119-136. Abingdon—
New York: Routledge. https://doi.org/10.4324/9781003346890-8

Radwanski, Zbigniew. 1979. Zarys czesci ogolnej prawa cywilnego. Warszawa: Panstwowe Wy-
dawnictwo Naukowe.

Renner, Karl. 1976 [1929]. Institutions of Private Law and their Social Functions. Translated by
Agnes Schwarzschild. London: Routledge and Kegan Paul.

Robertson Ishii, Teresa. Philip Atkins. 2023. “Essential vs. Accidental Properties.” In The Stanford
Encyclopedia of Philosophy (Spring 2023 Edition). Edited by Edward N. Zalta and Uri
Nodelman. https://plato.stanford.edu/archives/spr2023/entries/essential-accidental/

Sacco, Rodolfo. 1991. “Legal Formants: A Dynamic Approach to Comparative Law.” American
Journal of Comparative Law 39: 1-34, 343-401.

Savigny, Friedrich Karl von. 1831. Of the Vocation of Our Age for Legislation and Jurisprudence.
Translated by Abraham Hayward. London: Littlewood.

Savigny, Friedrich Carl von. 1840. System des heutigen Rémischen Rechts. Volume 1. Berlin: Veit.

Sitek, Bronistaw. 2008. “Od antropocentryzmu prawniczego do ekonomizacji prawa.” In Czlowiek
pomigdzy prawem a ekonomiq w procesie integracji europejskiej. Edited by Gaetano Damma-
co, Bronistaw Sitek, Oksana Cabaj. 66—78. Olsztyn: Wydawnictwo Uniwersytetu Warminsko-
-Mazurskiego.

Sitek, Bronistaw. 2017. “Prawo jako warto$¢. Rozwazania o autonomii i ponadczasowosci prawa
w $wietle zjawiska ponowoczesnosci.” In Cziowiek — Prawo — Panstwo. Ksiega jubileuszowa
prof. Stanistawa Leszka Stadniczenki. Warszawa: Wydawnictwo WSFiZ.

Sitek, Bronistaw. 2021. “The concept of things in the virtual world from the theory of human rights
for property.” In Human rights — from reality to the virtual world. Edited by Iwona Florek and
I1diko Laki. 161-177. Jozefow: WSGE. https://doi.org/10.13166/WSGE//ZUXA6871

Smith, David T. 1966. “The Statute of Uses: A Look at Its Historical Evolution and Demise.” Case
Western Reserve Law Review 18: 40—63.

Somby, Ande. (2025). “A Doctrine of Insignificant Presence: Legal Survivals and the Erasure of
Indigenous Rights.” International Journal for the Semiotics of Law (online first: 10.09.2025).
https://doi.org/10.1007/s11196-025-10362-0 [references in square brackets are to pages of the
online first PDF].

Son Bui, Ngoc. 2024. Legal Reform in the Contemporary Socialist World. Oxford: Oxford University
Press. https://doi.org/10.1093/9780191948053.001.0001

Spivack, Carla 2024. “The Myth of the Powerless Beneficiary and Twenty-First Century Trusts.”
In Critical Trusts Law: Reading Roger Cotterrell. Edited by Nick Piska and Hayley Gibson.
85-99. Coventry: Counterpress.

Starzhenetskiy, Vladislav. 2017. “Property Rights in Russia: Reconsidering the Socialist Legal
Tradition.” In Russia and the European Court of Human Rights: The Strasbourg Effect. Edited
by Lauri Mélksoo and Wolfgang Benedek. 295-325. Cambridge: Cambridge University Press.
https://doi.org/10.1017/9781108235075


http://dx.doi.org/10.2139/ssrn.3548556
https://doi.org/10.4324/9781003346890-8
https://plato.stanford.edu/archives/spr2023/entries/essential-accidental/
https://doi.org/10.13166/WSGE//ZUXA6871
https://doi.org/10.1007/s11196-025-10362-0
https://doi.org/10.1093/9780191948053.001.0001
https://doi.org/10.1017/9781108235075

Legal Survivals: Concept, Theory, Methodology 181

Stasiak, Jarostaw. 2020. Skarga nadzwyczajna w postgpowaniu cywilnym. Warszawa: C.H. Beck.

Stelmachowski, Andrzej. 1998. Zarys teorii prawa cywilnego. Warszawa: Panstwowe Wydawnictwo
Naukowe.

Stetsyk, Nazar. 2019. “Supervisory Review in Post-Soviet Legal Systems: Forward to the Rule of
Law or Back to Soviet Survivals.” Wroctawsko-Lwowskie Zeszyty Prawnicze 10: 209-244.

Sulikowski, Adam. 2014. “Perspektywy zastosowan metod Krytycznej Analizy Dyskursu
w badaniach nad prawem: kilka uwag.” Studia Erasmiana Wratislaviensia 8: 99—111. https://
repozytorium.uni.wroc.pl/Content/64493/PDF/06_Sulikowski A _Perspektywy zastosowan
metod Krytycznej Analizy Dyskursu w_badaniach nad prawem Kilka uwag.pdf

Sulmane, Dace. 2012. “Versatility of Effects of Legal Provisions.” Quality of Legal Acts in Contem-
proary Legal Space. Edited by Janis Rozenfelds et al. 436-437. Riga: Latvia University Press.

Szpringer, Iwona. 2003. “Wpltyw zasady prior tempore potior iure na polskie prawo cywilne w roz-
woju historycznym.” Studia Prawnoustrojowe 7: 295-305.

Teubner, Gunther. 1998. “Legal Irritants: Good Faith in British Law or How Unifying Law Ends
up in New Divergences.” Modern Law Review 6(1): 11-32. https://doi.org/10.1111/1468-
2230.00125

Trikoz, Elena N. Elena E. Gulyaeva. 2023. “The Communicative Function of Legal Transplants in
Mixed Legal Systems.” Kutafin Law Review 10(3): 515-543. http://doi.org/10.17803/2713-
0533.2023.3.25

Tylor, Edward B. 1871. Primitive Culture: Researches Into the Development of Mythology,
Philosophy, Religion, Art, and Custom. Volume 1. London: John Murray.

Uzelac, Alan. 2010. “Survival of the Third Legal Tradition?” Supreme Court Law Review 49: 377-396.

Van Caenegem, Raoul Charles. 1987. Judges, Legislators and Professors: Chapters in Euro-
pean Legal History. Cambridge: Cambridge University Press. https://doi.org/10.1017/
CB09780511599361

Vassileva, Radosveta. 2020. “Shattering Myths: The Curious History of the Bulgarian Law of
Obligations.” Studia Iuridica 82: 309-327. https://doi.org/10.5604/01.3001.0013.9793

Vassileva, Radosveta. 2022. Bulgarian Private Law at Crossroads. Cambridge—Antwerp—Chicago:
Intersentia.

Vassileva, Radosveta. 2023. “Legal Change and the Role of the Scholar: Scratching beneath the Surfa-
ce of Comparative Taxonomies.” Studia Iuridica 99: 615-637. https://doi.org/10.31338/2544-
3135.51.2024-99.36

Waters, Donovan. 2007. “The Trust: Continual Evolution of a Centuries-Old Idea.” Journal of
International Trust and Corporate Planning 14(4): 207-256.

Watson, Alan. 2000. Law Out of Context. Athens—London: University of Georgia Press.

Watson, Alan. 2001. Society and Legal Change. Temple University Press.

White, G. Eedward. 1993. Justice Oliver Wendell Holmes. Law and Inner Self. New York—Oxford:
Oxford University Press.

Whittaker, Simon. 2006. “Theory and Practice of the ‘General Clause’ in English Law: General
Norms and the Structuring of Judicial Discretion.” In General Clauses and Standards in
European Contract Law: Comparative Law, EC Law and Contract Law Codification. Edited
by Stefan Grundmann and Denis Mazaeaud. 56—76. The Hague: Kluwer Law International.

Wotodkiewicz, Witold. 2005. “fus et Lex in the Roman Legal Tradition.” fus et Lex 1: 51-62.

Wronkowska, Stawomira. Maciej Zielinski. Zygmunt Ziembinski. 1974. Zasady prawa. Zagadnienia
podstawowe. Warszawa: Panstwowe Wydawnictwo Naukowe.

Wréblewski, Jerzy. 1991. The Judicial Application of Law. Dordrecht: Springer.

Zembrzuski, Tadeusz. 2019. “Extraordinary Complaint in Civil Proceedings Under the Polish
Law.” Access to Justice in Eastern Europe 1(2): 31-44. https://doi.org/10.33327/AJEE-18-
2.1-a000006


https://repozytorium.uni.wroc.pl/Content/64493/PDF/06_Sulikowski_A_Perspektywy_zastosowan_metod_Krytycznej_Analizy_Dyskursu_w_badaniach_nad_prawem_Kilka_uwag.pdf
https://repozytorium.uni.wroc.pl/Content/64493/PDF/06_Sulikowski_A_Perspektywy_zastosowan_metod_Krytycznej_Analizy_Dyskursu_w_badaniach_nad_prawem_Kilka_uwag.pdf
https://repozytorium.uni.wroc.pl/Content/64493/PDF/06_Sulikowski_A_Perspektywy_zastosowan_metod_Krytycznej_Analizy_Dyskursu_w_badaniach_nad_prawem_Kilka_uwag.pdf
https://doi.org/10.1111/1468-2230.00125
https://doi.org/10.1111/1468-2230.00125
http://doi.org/10.17803/2713-0533.2023.3.25
http://doi.org/10.17803/2713-0533.2023.3.25
https://doi.org/10.1017/CBO9780511599361
https://doi.org/10.1017/CBO9780511599361
https://doi.org/10.5604/01.3001.0013.9793
https://doi.org/10.31338/2544-3135.si.2024-99.36
https://doi.org/10.31338/2544-3135.si.2024-99.36
https://doi.org/10.33327/AJEE-18-2.1-a000006
https://doi.org/10.33327/AJEE-18-2.1-a000006

Rafat Marnko

182

Ziembinski, Zygmunt. 2020 [1960]. “Legal Provisions and Legal Norms.” In Poznan School of
Legal Theory. Edited by Pawet Kwiatkowski and Marek Smolak. 67—76. Leiden: Brill. https://

doi.org/10.1163/9789004448445 5
Zigtek, Magdalena. 2012. “Europejskie prawo konsumenckie jako wyraz technokratycznej

koncepcji prawa uméw.” In Kierunki rozwoju europejskiego prawa prywatnego. Edited by
Monika Jagielska et al. 275-290. Warszawa: C.H. Beck.


https://doi.org/10.1163/9789004448445_5
https://doi.org/10.1163/9789004448445_5

	Rafał Mańko, LEGAL SURVIVALS: CONCEPT, THEORY, METHODOLOGY




Raport dostępności





		Nazwa pliku: 

		Mańko_151_182.pdf









		Autor raportu: 

		



		Organizacja: 

		







[Wprowadź informacje osobiste oraz dotyczące organizacji w oknie dialogowym Preferencje > Tożsamość.]



Podsumowanie



Sprawdzanie nie napotkało żadnych problemów w tym dokumencie.





		Wymaga sprawdzenia ręcznego: 2



		Zatwierdzono ręcznie: 0



		Odrzucono ręcznie: 0



		Pominięto: 5



		Zatwierdzono: 25



		Niepowodzenie: 0







Raport szczegółowy





		Dokument





		Nazwa reguły		Status		Opis



		Flaga przyzwolenia dostępności		Zatwierdzono		Należy ustawić flagę przyzwolenia dostępności



		PDF zawierający wyłącznie obrazy		Zatwierdzono		Dokument nie jest plikiem PDF zawierającym wyłącznie obrazy



		Oznakowany PDF		Zatwierdzono		Dokument jest oznakowanym plikiem PDF



		Logiczna kolejność odczytu		Wymaga sprawdzenia ręcznego		Struktura dokumentu zapewnia logiczną kolejność odczytu



		Język główny		Zatwierdzono		Język tekstu jest określony



		Tytuł		Zatwierdzono		Tytuł dokumentu jest wyświetlany na pasku tytułowym



		Zakładki		Zatwierdzono		W dużych dokumentach znajdują się zakładki



		Kontrast kolorów		Wymaga sprawdzenia ręcznego		Dokument ma odpowiedni kontrast kolorów



		Zawartość strony





		Nazwa reguły		Status		Opis



		Oznakowana zawartość		Pominięto		Cała zawartość stron jest oznakowana



		Oznakowane adnotacje		Pominięto		Wszystkie adnotacje są oznakowane



		Kolejność tabulatorów		Zatwierdzono		Kolejność tabulatorów jest zgodna z kolejnością struktury



		Kodowanie znaków		Pominięto		Dostarczone jest niezawodne kodowanie znaku



		Oznakowane multimedia		Zatwierdzono		Wszystkie obiekty multimedialne są oznakowane



		Miganie ekranu		Zatwierdzono		Strona nie spowoduje migania ekranu



		Skrypty		Zatwierdzono		Brak niedostępnych skryptów



		Odpowiedzi czasowe		Zatwierdzono		Strona nie wymaga odpowiedzi czasowych



		Łącza nawigacyjne		Zatwierdzono		Łącza nawigacji nie powtarzają się



		Formularze





		Nazwa reguły		Status		Opis



		Oznakowane pola formularza		Zatwierdzono		Wszystkie pola formularza są oznakowane



		Opisy pól		Zatwierdzono		Wszystkie pola formularza mają opis



		Tekst zastępczy





		Nazwa reguły		Status		Opis



		Tekst zastępczy ilustracji		Zatwierdzono		Ilustracje wymagają tekstu zastępczego



		Zagnieżdżony tekst zastępczy		Zatwierdzono		Tekst zastępczy, który nigdy nie będzie odczytany



		Powiązane z zawartością		Zatwierdzono		Tekst zastępczy musi być powiązany z zawartością



		Ukrywa adnotacje		Zatwierdzono		Tekst zastępczy nie powinien ukrywać adnotacji



		Tekst zastępczy pozostałych elementów		Pominięto		Pozostałe elementy, dla których wymagany jest tekst zastępczy



		Tabele





		Nazwa reguły		Status		Opis



		Wiersze		Zatwierdzono		TR musi być elementem potomnym Table, THead, TBody lub TFoot



		TH i TD		Zatwierdzono		TH i TD muszą być elementami potomnymi TR



		Nagłówki		Zatwierdzono		Tabele powinny mieć nagłówki



		Regularność		Zatwierdzono		Tabele muszą zawierać taką samą liczbę kolumn w każdym wierszu oraz wierszy w każdej kolumnie



		Podsumowanie		Pominięto		Tabele muszą mieć podsumowanie



		Listy





		Nazwa reguły		Status		Opis



		Elementy listy		Zatwierdzono		LI musi być elementem potomnym L



		Lbl i LBody		Zatwierdzono		Lbl i LBody muszą być elementami potomnymi LI



		Nagłówki





		Nazwa reguły		Status		Opis



		Właściwe zagnieżdżenie		Zatwierdzono		Właściwe zagnieżdżenie










Powrót w górę



