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POZA STAGNACJA PROCEDURALNA: MATERIALNE
ROZSTRZYGANIE SPOROW WYNIKAJACYCH Z CHINSKICH
ADMINISTRACYJNYCH DOKUMENTOW NORMATYWNYCH

Streszczenie. Administracyjne dokumenty normatywne (NAD), powszechnie znane jako
-dokumenty z czerwonym nagléwkiem”, odgrywaja istotna role¢ w chinskim systemie zarzadzania
administracyjnego. Jednak ze wzgledu na ich ogromna liczbg oraz brak jasnych standardow proce-
duralnych przy ich tworzeniu, czgsto staja si¢ zrodtem naruszen praw i sporéw administracyjnych,
ujawniajac luki w ochronie praw podstawowych. W artykule opowiadamy si¢ za wprowadzeniem
bezposredniej kontroli sadowej NAD. Propozycja ta nie zmierza do pelnego przyjecia silnej formy
kontroli, lecz ujmuje kontrolg bezposrednig jako ,,ograniczenie ograniczen”. W pierwszej czgsci
zwigzle rekonstruujemy obecny system kontroli incydentalnej i formutujemy problem badawczy
poprzez wskazanie wyzwan stagnacji proceduralnej, w szczegdlnosci niejednoznacznosci pojgcio-
wej, stabego egzekwowania oraz ograniczonej skutecznosci prawnej. W drugiej czes$ci porownuje-
my istniejagce podejscia reformatorskie i oceniamy wzgledng przewage oraz wykonalno$¢ bezpo-
sredniej kontroli sadowej. W trzeciej czgsci artykutu proponujemy nieliniowy, wielopoziomowy
i zroznicowany model nadzoru normatywnego, skoncentrowany na materialnym rozstrzyganiu spo-
réw administracyjnych i dostosowany do funkcjonalnych cech NAD. Model ten rozr6znia instru-
mentalne, generatywne oraz wypierajace typy sporéw administracyjnych oraz koordynuje ponowne
rozpatrzenie administracyjne, postepowanie sagdowoadministracyjne i kontrolg konstytucyjna.

Stowa kluczowe: administracyjne dokumenty normatywne, kontrola sagdowa, materialne roz-
strzyganie sporow administracyjnych

I.INTRODUCTION: THE EMERGENCE OF NORMATIVE ADMINISTRATIVE
DOCUMENTS AS A BLIND SPOT IN JUDICIAL REVIEW

Normative Administrative Documents (NADs), commonly referred to in
China as “red-headed documents,” are documents other than administrative regu-
lations, decisions, and orders issued by the State Council, as well as ministerial
and local government rules. According to the Notice of the General Office of the
State Council on Strengthening the Formulation and Oversight of Normative ad-
ministrative Documents, these documents are formulated and publicly issued by
administrative organs or legally authorised entities within their statutory powers
and procedures. They relate to the rights and obligations of citizens, legal per-
sons, and other organisations, are universally binding, and are repeatedly applied
within a given time frame. Despite their subordinate legal status in the hierarchy
of norms, NADs play a pivotal role in administrative governance, serving as key
instruments for implementing higher-level laws and functioning as the de facto
basis for administrative enforcement. However, due to their vast quantity, low-
level issuing bodies, and lack of strict procedural regulation, they frequently lead
to arbitrary infringements of citizens’ rights.

To understand the challenges NADs pose to judicial review, it is necessary
to introduce the institutional context of the judiciary and constitutionalism in
the People’s Republic of China. Unlike jurisdictions with general judicial review
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powers, China maintains a distinct separation between the constitutional and
administrative judicial systems. The power of constitutional review, including the
oversight of legislation, resides exclusively with the National People’s Congress
(NPC) and its Standing Committee, rather than the courts. The People’s Courts
exercise judicial power through administrative litigation to supervise specific
administrative acts. This structure creates a tension: while courts must resolve
disputes involving NADs, they historically lacked the power to review these
abstract norms directly. In 2014, the Administrative Litigation Law of the People’s
Republic of China (ALLPRC) was amended to introduce an incidental review
mechanism (Articles 53 and 64), allowing courts to review the legality of NADs
when they serve as the basis for a specific administrative act. Furthermore, the
2023 revision of the Administrative Reconsideration Law (ARLPRC) positioned
administrative reconsideration as the main channel for dispute resolution, granting
reconsideration bodies enhanced powers to review such documents.

Despite these reforms, the oversight of NADs remains a “blind spot” in fun-
damental rights protection. The current incidental review system faces “proce-
dural stagnation,” characterized by conceptual ambiguity, weak enforcement,
and limited legal effect (Huang Xianxiong 2023, 51). The oversight mechanisms
of NADs remain limited to incidental review and a symbolic “filing and review”
process. To address these issues, this article advocates introducing direct judicial
review for NADs. This proposal is not aimed at fully embracing strong-form re-
view but rather conceptualises direct review as a “limit on limits.” We propose
a non-linear, multi-level, and differentiated model of normative oversight, centred
on the substantive resolution of administrative disputes and tailored to the func-
tional characteristics of NADs. This model distinguishes between instrumental,
generative, and displacive types of administrative disputes and coordinates ad-
ministrative reconsideration, administrative litigation, and constitutional review,
with filing and review by the NPC serving as the institutional intermediary.
Specifically, this article seeks to address two interconnected research questions:
(1) How can a differentiated scrutiny model be conceptually defined to distinguish
between the instrumental and generative nature of NADs, and what are the cor-
responding judicial standards for each? (2) What procedural linkages are required
to coordinate the People’s Courts’ judicial findings with the NPC’s filing and re-
view system to ensure the systemic rectification of unlawful norms?

Methodologically, this article employs a combination of systemic analy-
sis, functional comparison, and empirical observation. First, the research relies
on a systemic method to interpret key legal concepts, such as legality under Ar-
ticle 64 of the ALLPRC, within the broader hierarchy of the Chinese legal system.
Second, it adopts a functional comparative method, drawing on the experiences
of the United States, Germany, Italy, and Mexico. These jurisdictions are select-
ed not to serve as a blueprint for direct transplantation, but as a heuristic tool
to develop a “differentiated scrutiny” model tailored to China’s specific national
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context. This context is defined by four critical factors: (1) Administrative Scale:
the unprecedented volume and diversity of red-headed documents across mul-
tiple levels of government; (2) Constitutional History: the long-standing central
role of the NPC in constitutional supervision since the 1954 and 1982 Constitu-
tions; (3) Unitary Logic: the necessity of maintaining legal uniformity within
a vast territory that lacks a decentralized judicial review tradition; and (4) The
Current Reform Mandate: the recent institutional shift toward the substantive
resolution of administrative disputes as a primary goal of judicial modernization.
By synthesizing these factors, the article seeks to move beyond abstract theory
toward a pragmatic oversight framework that respects China’s path-dependency
while addressing the modern challenges of the administrative state.

The article is structured as follows. In Part II, we analyse the current “proce-
dural stagnation” difficulties faced by the incidental review system and identify
three core problems: conceptual ambiguity, weak enforcement, and limited legal
effect. In Part 111, we assess existing reform approaches and argue for the relative
advantages of conditional direct judicial review while evaluating its feasibility.
Part IV draws on the theoretical model of the relationship between the adminis-
trative state and constitutional order to construct the proposed coordinated, multi-
layered supervisory system. Finally, we conclude by summarising the theoretical
advantages of this model for the effective supervision of normative documents
and the substantive protection of citizens’ rights.

II. PROCEDURAL STAGNATION: THE PRACTICAL DIFFICULTIES OF JUDICIAL
SUPERVISION OF NORMATIVE ADMINISTRATIVE DOCUMENTS

Although designed to promote the substantive resolution of administrative
disputes and to protect the lawful rights of parties, the incidental review mechanism
for AND has, in practice, demonstrated signs of procedural stagnation and
institutional malfunction. According to Articles 53 and 64 of the ALLPRC, the key
features of the incidental review system include: (1) The requirement of normative
character: courts may only review “normative documents”; documents falling
outside this category cannot be examined. (2) The requirement of basis: only
those normative documents that serve as the basis for a specific administrative act
can be subject to review. (3) The requirement of an incidental nature: such review
may only be initiated together with litigation against a specific administrative act
(Chen Yunsheng 2019, 166).

In practice, the procedural steps for incidental review are as follows: first,
whether the claimant has raised the review request within the legal time limit;
second, whether the document in question qualifies as an NADs; third, whether
the document has a basis relationship with the challenged administrative act; and
fourth, whether the court finds the normative document unlawful (Wang Chunye
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2021, 82). However, courts frequently decline to conduct the review during the
first three procedural stages. Even when entering the fourth stage of substan-
tive review, courts tend to affirm the legality of the document passively, and even
where they issue negative assessments, the effect of such findings remains doubt-
ful. Specifically, the system of incidental review faces three major difficulties:

1. Conceptual ambiguity: Procedural filtering and the shrinking of review
opportunities

In judicial practice, due to ambiguities in the definition and application
standards of key concepts like the object and conditions of review, the effectiveness
of procedural review is undermined, and opportunities for individuals to seek
remedies are significantly reduced.

1.1. Defining ambiguity: Normative Administrative Documents

There is no uniform standard for determining what constitutes NADs. Exist-
ing scholarly approaches include procedural appearance theory, substantive con-
tent theory, authoring body theory, and case-by-case assessment (Hu Dong, Yu
Boyang 2023, 139). However, these theories often suffer from overly narrow scope
or unclear criteria. Administrative bodies issue a wide range of documents, such
as notices, opinions, measures, announcements, and meeting minutes. Some may
not appear to meet formal legislative characteristics while still exerting binding
force on citizens’ rights and obligations in practice. Courts may inconsistently ap-
ply or overemphasise formal aspects when determining whether documents qual-
ify as NADs eligible for review. In addition, non-binding internal documents
or policy guidelines may serve as the de facto basis for administrative enforce-
ment, producing legal effects in disguise (Ye Bifeng 2024). Courts’ inconsistent
approaches to the reviewability of such documents often result in the exclusion of
documents that ought to be examined.

1.2. “Basis requirement”: Excessive restriction of the scope of review

Courts sometimes interpret the term “basis” narrowly, treating only docu-
ments explicitly cited in administrative decisions as the legal basis for admin-
istrative acts (Zhou Lejun, Zhou Youyong 2019, 149), while disregarding those
normative documents that materially influence administrative acts but are not
formally referenced. Moreover, when an act is based on multiple documents or
primarily on superior legal norms with additional elaboration by subordinate doc-
uments, courts may believe the review of the NADs unnecessary. Finally, if the
administrative organ claims its actions were based on lawful higher-level norms
while treating the problematic document as a mere internal reference or opera-
tional guidance, claimants may struggle to prove the document served as a “direct
basis.”
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1.3. “Incidental requirement”: The unfulfilled demand for independent review

In some cases, the NADs itself has immediate legal effects or poses real
threats to citizens’ rights, such as restrictive market access rules or generalised fee
standards, but there may be no specific administrative act that allows for litigation
to serve as the basis for incidental review. Additionally, the incidental nature of
the system prevents preventive remedies, as claimants must wait until a specific
administrative act infringes their rights before initiating review. This increases
the costs and risks of seeking remedies. Claimants may also miss the opportunity
for incidental review if they are unable to initiate litigation against a specific
administrative act due to issues such as time limits or insufficient evidence.

2. Weak review enforcement: Judicial restraint and excessive deference

Even when NADs enter the scope of judicial scrutiny, courts frequently adopt
a restrained stance and demonstrate excessive deference to administrative judg-
ment. This is rooted in the traditional avoidance of “political questions” and ex-
acerbated by blurred boundaries under the expanding administrative state and the
lack of clear standards for review, ultimately weakening effective supervision of
administrative power.

2.1. Blurred boundaries in expanding administrative sate

As the administrative state expNADs, administrative power increasingly
takes on legislative and judicial functions. Hamburger warns that administrative
law is becoming “extralegal, supralegal, consolidated,” moving towards absolute
power (Hamburger 2014). Similarly, Adam Tucker notes that in the UK, there is
insufficient scrutiny of the merits of delegated legislation, and such proposals are
not vulnerable enough to defeat (Poole 2019, 7). China faces similar difficulties.
While China lacks the formal legal bifurcations found in the U.S. (legislative
vs. non-legislative rules) or Germany (Rechtsnormen vs. Verwaltungsvorschriften),
its NADs are functionally equivalent to German Verwaltungsvorschriften and
U.S. non-legislative rules. They share the same subordinate and non-statutory
nature, primarily serving as internal administrative instructions rather than
external legal norms with the force of law.

However, in Chinese governance practice, these documents frequently tran-
scend their internal boundaries to function as de facto external legislation. Unlike
their Western counterparts, which primarily bind the administration, Chinese
NADs often directly establish new obligations or restrict the rights of citizens,
legal persons, and other organizations. This externalization of internal rules is
driven by the vast discretionary power afforded to local authorities to refine or
concretize vague superior laws. Consequently, while they lack the formal rank
of law under the Legislation Law, they exert a universal binding force that is im-
mediately felt by the public, creating a persistent tension between administrative



Beyond Procedural Stagnation: Substantive Resolution of Disputes. .. 105

efficiency and the protection of fundamental rights. Yu Qi categorises legislation
in China into operational elaboration, authorisation confirmation, and gap-filling
types (Yu Qi 2017).

Authoritative domestic theories further divide NADs into three categories:
creative documents, interpretive documents, and guidance documents. According
to this view, creative documents refer to those which establish general rights and
obligations for unspecified administrative counterparts without going through
a formal legislative process; interpretive documents clarify laws, regulations,
or rules; and guidance documents are issued in advance to provide written ad-
vice to unspecified administrative counterparts (Jiang Ming’an 2019, 172-174).
These distinctions expose an internal tension with the official claim that NADs
have “universal binding force.” Guidance documents, in principle, do not gener-
ate binding effects on administrative counterparts. Hence, the meaning of “uni-
versal binding force” requires clarification: it first means internal binding on the
issuing body and its subordinates. However, in practice, such documents are of-
ten used as direct legal bases for decisions affecting citizens, thereby producing
factual constraints. Whether such constraints rise to the level of legal legitimacy
depends on consistency with higher-level laws and whether they exceed the scope
of legal reservation. According to Articles 11 and 12 of the LLPRC, only laws may
impose deprivation of political rights, personal liberty constraints, and expropria-
tion of private property. Whether other limitations on these fundamental rights
or limitations on other fundamental rights also require statutory authorisation
remains debated.

Zhang Xiang argues that the Chinese Constitution exhibits a dual-layered
model of statutory reservation. For example, Article 40 concerning the right
to communication entails both a simple statutory reservation for the freedom
of communication and a stricter reservation for the secrecy of correspondence
(Zhang Xiang 2021, 89). In contrast, Li Zhongxia contends that this article should
be understood solely as a stricter statutory reservation clause. He further proposes
a substantive test based on the theory of essential importance, which requires
distinguishing between the essential, core, and peripheral content of fundamental
rights, as well as the means and methods of restriction (Li Zhongxia 2025, 32).
Regardless of the standard adopted, it is generally accepted that the regulation of
citizens’ fundamental rights and obligations should be set out in statutes, regula-
tions, and administrative rules. However, as Wang Kai points out, due to histori-
cal deficiencies in China’s legal system, many NADs in practice deviate from the
normative ideal that they should have only internal effect, no universal binding
force, and no binding authority over courts and instead function as de facto ad-
ministrative legislation (Wang Kai 2023, 50). The creative nature of these other
NADs blurs the boundary between administration and legislation.
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2.2. Indeterminate standards of review

NADs, given their lower legal status, are most likely to harm individuals’
rights. Despite this, courts often show excessive deference to the professional judg-
ment of administrative bodies, and even when review occurs, clear and consistent
standards are lacking. Empirical research shows that out of 2,005 incidental review
cases, 1,779 (88.73%) were rejected by courts (Li Mingchao 2021, 135). For ex-
ample, in Wu Zhonglun and Others v Renhuai Municipal People’s Government, the
appellants, including Wu Zhonglun, requested that the court conduct an incidental
review of the legality of the Measures of Guizhou Province for Confirming and Is-
suing Certificates in the Reform of the Collective Forest Rights System.

The appellate court held that the Measures constituted the basic policy basis
for implementing forest-rights reform in Guizhou Province, aiming to ensure the
smooth progress of the province’s collective forest rights reform, to standardise
the methods for confirming forest rights and issuing certificates, and to unify
operational steps. Its legality, the court stated, was beyond doubt, and the
respondent’s application of the Measures in making the administrative decision
was therefore not improper. Although Article 64 of the ALLPRC stipulates the
review of legality, standards for assessing such documents remain unclear.

Article 148 of the Interpretation of the ALLPRC provides five circumstances
under which a normative document may be deemed unlawful: (1) where it exceeds
the statutory powers of the issuing body or the scope of delegated authority
granted by law, regulations, or rules; (2) where it conflicts with superior laws,
regulations, or rules; (3) where it imposes obligations on, or diminishes the lawful
rights or interests of citizens, legal persons, or other organisations without a legal
basis; (4) where it otherwise contravenes provisions of laws, regulations, or rules.

However, these five categories often fail to provide courts with clear criteria
for judgment. In response, scholars have proposed three major approaches
to reconstruct the review framework. The first is the “four-element theory,” which
holds that review of legality should cover four dimensions: legitimacy of the
issuing body, legitimacy of power exercised, legitimacy of content, and procedural
legitimacy (Cheng Hu 2023). This model arguably introduces more ambiguity
than the original five categories. The second approach is the “two-element theory.”
Wang Liuyi’s “two-element theory” proposes a dual classification of NADs into
interpretive standards and discretionary standards. This classification is based
on the object of review and has corresponding two-tiered review criteria.

At the first level, the power review, interpretive documents are deemed ultra
vires if they create or alter private rights or obligations. For discretionary docu-
ments, the test is whether the administrative authority explicitly claims the document
to be legally binding; if so, it is deemed ultra vires. At the second level, the re-
view of legality, both categories are subject to a unified set of standards: whether
they exceed authority, violate due procedures, or conflict with higher legal norms
(Wang Liuyi 2017). While Wang does not equate all concretisations with the
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creation of new rights and obligations, his standard for identifying “creation or
alteration” remains vague and rigid.

In practice, administrative bodies often need to concretise vague legal
provisions to give effect to superior legislation. Treating all such concretisations
as unlawful “creations” overlooks the essential role of implementation guidance
in law enforcement. Furthermore, the test based on whether an authority has
“claimed” legal binding force is impractical. Administrative agencies rarely declare
internal guidelines to be externally binding. Instead, binding effects are often
reflected in enforcement practices. If a discretionary standard is strictly applied
and affects private rights or obligations, it should not escape judicial scrutiny
merely because it is not formally designated as legally binding. In addition, the
twofold categorisation struggles to account for hybrid documents that contain
both interpretive and discretionary elements, such as penalty standards that
interpret legal terms while guiding administrative discretion. Rigid classification
risks misapplying the appropriate standard or creating inconsistencies in judicial
review. Finally, the framework lacks internal coherence between the two levels
of review. For example, when a document neither formally claims legal effect nor
creates new rights but is applied coercively in practice, the theory provides no clear
guidance on how courts should respond. These weaknesses limit the framework’s
ability to address the growing concern over internal documents being applied
externally without a legal basis and hinder courts’ capacity to conduct effective
substantive review of administrative rulemaking.

The third approach, known as the “contextual discretion theory,” was de-
veloped by Yu Qi. He proposes a model of judicial review based on the authority
of normative documents. Where a document enjoys strong institutional author-
ity (stemming from the agency’s statutory role) or theoretical authority (derived
from the agency’s demonstrated expertise), courts should afford deference. Where
such authority is lacking, a broader review of legality — including an assessment
of reasonableness using tools such as the proportionality principle — should ap-
ply (Yu Qi 2016, 66—67). This theory, however, also presents challenges. How
can the institutional or theoretical authority of a normative document be assessed
objectively and consistently? Although the literature suggests several indicators,
such as legislative authorisation, administrative urgency, political accountabil-
ity, procedural complexity, and regulatory expertise, the relative weight of these
factors and the potential for subjective judicial discretion remain unresolved.
For instance, how should the “complexity of the drafting process” be measured?
To what extent must “regulatory expertise” rise to qualify as “theoretical author-
ity”? Furthermore, to assess a document’s authority, courts may require access
to background materials, policy rationale, or expert input — information that is
typically controlled by administrative agencies, raising significant concerns about
informational asymmetry.
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However, both theories face significant practical hurdles: Wang’s dual-
classification is often criticized for its rigidity and its ambiguity in defining
newly created rights, while Yu’s framework relies on subjective indicators of
institutional authority that are difficult to measure objectively. Because neither
theory offers a self-executing formula, their implementation depends heavily
on judicial discretion. In sum, both Wang Liuyi’s classification criteria and Yu
Qi’s authority-based assessment require continuous exploration and experiential
accumulation in judicial practice. Moreover, they place higher demands on judges,
not only requiring a solid grasp of legal doctrine but also competence in policy
analysis, auxiliary expertise in specialised fields, and the ability to make nuanced
judgments under complex circumstances.

3. Limited legal effect: Case-specific application and ongoing risks

One of the major challenges facing the system of incidental judicial review
of NADs in China is the limited legal effect of judicial findings. This limitation
stems primarily from the case-specific nature of judicial decisions, which creates
a risk of repetitive litigation. As a result, it undermines both the substantive
resolution of administrative disputes and the broader objective of improving the
rule-of-law environment.

3.1. Limited effect: Case-specific constraints on judicial effectiveness

There is considerable divergence in both academic and judicial understandings
of the legal consequences when a court finds an AND unlawful in incidental review
proceedings. Broadly, three positions have emerged: (1) the “invalidity theory,”
which holds that the AND becomes null and void ab initio; (2) the “general non-
application theory,” which contends that other courts should refrain from applying
the document in similar cases; and (3) the “case-specific non-application theory,”
under which the document is inapplicable only in the case at hand and cannot
serve as a legal basis for the administrative action under review (Xia Yu 2016).
Considering Article 64 of the ALLPRC, the third view aligns more closely with
prevailing Chinese theory and practice. While courts are required to “recommend”
that the issuing authority address the problem, such recommendations are not
legally binding. Whether, when, and how to act remains within the administrative
authority’s discretion. As a result, even the NADs deemed inapplicable in one
case may formally remain valid within the legal system. The underlying policy
rationales, bureaucratic interests, or institutional misunderstandings behind the
document may persist, thereby continuing to pose risks of future disputes.
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3.2. Repetitive litigation: Systemic costs and judicial resource waste

The case-specific limitation of judicial effect directly and inevitably leads
to the risk of repetitive litigation over the same normative document. Although
res judicata is a foundational judicial principle, its effect is confined to the parties
and subject matter of a particular case. Other individuals or entities affected
by the same unlawful NADs cannot obtain general legal protection from prior
judgments. To safeguard their rights, such individuals must initiate fresh litigation
and again request the court to review the same document. This imposes additional
time, financial, and psychological burdens on claimants. Courts, meanwhile, are
compelled to re-litigate similar cases, re-evaluate facts, and repeat legal analyses.
This not only wastes scarce judicial resources but also undermines adjudicative
efficiency. It runs counter to the principle of resolving administrative disputes in
a final and substantive manner.

3.3. Consequences: Weakened rule-of-law environment

The lack of general legal effect may lead different courts to adopt inconsistent
interpretations of the same NADs, resulting in divergent rulings and unpredict-
able outcomes. Such inconsistency damages the foreseeability and authority of ju-
dicial decisions and erodes public trust in the rule of law. Moreover, when judicial
findings of unlawfulness lack broader binding force, administrative authorities
face diminished external pressure to correct their conduct or revise problematic
documents. This weakens incentives for rule-based governance. An effective and
authoritative review mechanism for NADs is a cornerstone of legal state-building.
If the incidental review mechanism lacks institutional potency, it cannot fully per-
form its supervisory and regulatory functions, thereby delaying progress toward
a more comprehensive rule-of-law order in China.

III. CRITICAL EVALUATION OF EXISTING APPROACHES

The foregoing analysis reveals that China’s incidental review mechanism
for NADs faces a “triple dilemma” of conceptual ambiguity, weak scrutiny, and
limited legal effect. These issues have led to procedural inefficiency and have
prevented the mechanism from achieving its legislative goal of substantively
resolving administrative disputes. In the context of an administrative state,
where normative documents increasingly shape citizens’ rights and public order,
effective oversight of such instruments has become imperative. As China advances
constitutional review and the newly revised ARLPRC positions reconsideration
as the main channel for resolving administrative disputes, it is both timely and
necessary to reflect on and reconstruct the judicial oversight framework for NADs
in light of existing institutional constraints.
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1. Necessity of path selection and existing explorations

In response to the institutional inefficiencies and lack of substantive dispute
resolution under the current review regime, the legal community has proposed
several reform paths, each with its respective merits and limitations. The most
prominent include: revisions within the current framework, public interest litiga-
tion-based review, and a model of direct judicial review.

1.1. Necessity: Addressing procedural stagnation and substantive resolution

First, reform is necessary to address the institutional deficiencies of the cur-
rent mechanism. The “three deficiencies”, including unclear conceptual boundar-
ies, limited scrutiny, and ineffective outcomes, have significantly diminished the
utility of the current review framework. Without reform, a substantial number
of unlawful or unreasonable “red-headed documents” will continue to be relied
upon as the basis for administrative actions, thereby infringing upon individual
rights and impeding the resolution of administrative disputes. Second, reform
will enhance governance capacity. Effective judicial oversight can prompt admin-
istrative bodies to improve the legality and rationality of their rulemaking prac-
tices, thereby reducing disputes at their source and enhancing the overall qual-
ity of governance. Third, reform is crucial for safeguarding fundamental rights.
Constructing an effective system for the judicial review of normative documents
is indispensable for preventing administrative arbitrariness and ensuring the pro-
tection of citizens’ legal entitlements. It also represents a core requirement in
building a government based on the rule of law.

1.2. Existing approaches: Exploration and evaluation
Scholarly discourse has developed along three main lines of reform:

(a) Intra-system refinement

This approach proposes targeted improvements within the existing frame-
work for incidental review. Measures include clarifying the legal definition of
“normative documents” (Hu Dong, Yu Boyang 2023; Zhou Lejun, Zhou Youyong
2019; Ye Bifeng 2024), refining the criterion of whether a document serves as the
legal basis for administrative acts (Zhou Lejun 2019; Wang Chunye 2021), en-
couraging courts to adopt a more proactive stance (Xu Xiaodong 2016), and enhanc-
ing the enforceability of judicial recommendations (Xia Yu 2016). This path ben-
efits from low implementation costs and administrative feasibility, but may not
fundamentally address the systemic limitations, particularly the lack of general
legal effect resulting from court rulings.
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(b) Public interest litigation model

This model advocates for empowering procuratorates or designated public
bodies to file lawsuits against unlawful NADs, requesting that courts declare them
invalid or repeal them. This approach facilitates proactive and specialised scrutiny
and may produce judgments with more general legal effect (Zhang Bin 2024;
Liu Jialiang 2022). However, it faces significant legal barriers: current legislation
restricts the scope of administrative public interest litigation and expanding it
to encompass all normative documents would require legislative amendments.
Furthermore, its implementation must be carefully harmonised with existing
mechanisms such as legislative oversight and administrative self-correction.

(c) Direct judicial review model

Jiang Mingan argues that where an NADs causes harm to the legitimate in-
terests of an administrative counterpart without the need for a specific adminis-
trative act, the affected party should be entitled to initiate direct litigation, seek-
ing the revocation or a declaration of illegality of the document (Jiang Ming’an
2021). Wang Qingbin further builds on this view, proposing an integrated model
in which judicial review is coordinated with administrative reconsideration and
legislative filing and review. He advocates for the removal of the term “inciden-
tal” from Article 53 of the ALLPRC and the reconsideration clauses that currently
restrict judicial review to incidental scrutiny. Instead, he calls for the establish-
ment of a reconsideration-first, direct-review-permitted model that includes ad-
ministrative self-regulation, judicial review, and legislative supervision (Wang
Qingbin 2024). This model offers the most effective remedy, enabling direct legal
challenge to problematic documents and ensuring the general binding effect of
judicial decisions. However, it presents substantial institutional challenges: it may
trigger a surge in case volume, place heavy burdens on judicial capacity, and raise
concerns about its compatibility with the principles of separation of powers and
judicial restraint.

2. Evaluating the superiority and feasibility of direct judicial review

Despite facing significant practical challenges, the conditional adoption of
a direct judicial review model demonstrates distinctive advantages over alternative
reform pathways. Its capacity to achieve thorough resolution of administrative dis-
putes, strengthen preventive oversight, and expand avenues for legal redress
aligns more closely with the ongoing reform objective of “substantively resolv-
ing administrative disputes” in China’s administrative litigation framework.
However, incorporating NADs into the scope of direct judicial review is not
self-evidently feasible. Existing justifications for such inclusion remain limited
in persuasiveness. It is therefore essential to cautiously assess potential conflicts
with the current legal norm system, possible disruptions to institutional power
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boundaries, and the implications for administrative efficiency and policy stability.
Additionally, idealised models of multi-stage oversight mechanisms require more
nuanced and pragmatic scrutiny.

2.1. Relative advantages

First, direct judicial review enables a more thorough resolution of disputes.
By directly targeting and eliminating unlawful normative documents at their
source, it prevents the inadequacy of fragmented, case-specific remedies and
better serves the legislative objective of substantively resolving administrative
disputes. Second, this model reinforces ex-ante oversight. Establishing an inde-
pendent review mechanism places stronger external pressure on administrative
authorities, compelling them to exercise greater caution and legal compliance at
the rulemaking stage, thereby reducing the likelihood of unlawful rule issuance.
Finally, direct judicial review significantly expands access to legal remedies. For
normative documents that exert immediate legal effects or pose direct threats
to individual rights while lacking a justiciable administrative act to trigger an
incidental review, the availability of direct review ensures a viable and effective
judicial review.

2.2. Feasibility considerations

Some prevailing views contend that there is no essential difference between
direct and incidental review, and that the existing incidental review system
provides a foundation for establishing a direct review mechanism, with the
primary distinction lying in the degree of scrutiny. Moreover, courts have already
accumulated practical experience and institutional resources in conducting
incidental review (Wang Qingbin 2024, 83). However, such a justification is not
without limitations:

First, there are fundamental differences between incidental and direct judicial
review. Incidental review is tethered to a concrete administrative act, whereas
direct review targets the normative document itself. The standing requirements
and justiciable interest in direct review are often more complex. The legal and
social implications of the “non-application in this case” conclusion typical of
incidental review differ significantly from the potential annulment or revocation
that direct review might entail. Framing this only as a difference in “degree” risks
underestimating the systemic transformation direct review could bring. Moreover,
the complexity and depth of direct review far exceed that of incidental review.
It typically demands broader assessments, including legislative background,
policy rationale, and societal impact, thus requiring more sophisticated judicial
expertise. Given that courts sometimes avoid scrutiny even under the more
limited incidental model, it remains questionable whether they can effectively and
feasibly undertake direct review. Additionally, NADs vary in nature, impact, and
necessity for review. While current case volumes remain modest (Wang Qingbin
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2024, 84), the introduction of direct review, especially in its early stages, could
lead to a surge in litigation. Consequently, it may be overly optimistic to assume
that all normative documents below the level of administrative regulations are
suitable for direct review.

Second, direct review may generate conflicts with existing legal and institutional
frameworks. Most notably, it may contradict Article 13(2) of the ALLPRC, which
explicitly precludes direct judicial review of abstract administrative acts, such as
administrative regulations, rules, and generally binding decisions or orders. If
direct review of low-level normative documents is permitted, while higher-level
regulations remain immune from direct challenge, a structural paradox emerges:
judicial control appears more available for lower norms than for higher ones.
This would convey a contradictory message regarding the legal system’s logic
of hierarchical authority. Furthermore, empowering courts to directly review
NADs implicates constitutional principles concerning the separation of powers.
Under China’s current constitutional structure, the ultimate supervisory authority
over normative documents rests with the People’s Congress. Judicial intervention
through direct review could lead to institutional competition or even conflicting
outcomes between courts and legislative bodies.

Finally, the proposed model of “reconsideration as prerequisite — judicial
review as the midpoint — filing and review as the final step” presents challenges.
The first stage, administrative reconsideration, faces concerns about independence
and impartiality. While the revised ARLPRC introduces improvements, the
mechanism remains internal oversight by administrative organs. Whether this
system can earn public trust and function effectively as a preliminary filter is
uncertain. Litigants sceptical of reconsideration organs’ neutrality may opt
to bypass it or pursue judicial review regardless of its outcome. Moreover, the
capability and motivation of administrative authorities to review normative
documents, particularly at lower levels, are questionable. These organs may lack
the legal expertise or institutional autonomy required to evaluate complex legal
issues or weigh competing policy interests. Their ability to review regulations
issued by their own or peer departments may also be hampered by internal politics
or bureaucratic alignment. If reconsideration is made a mandatory precondition,
it may reduce case volumes but at the cost of prolonging dispute resolution and
increasing litigant burdens, contrary to the goal of timely and effective redress.
Therefore, it is necessary to clearly define the types of normative document
disputes where reconsideration should be required.

In the judicial review stage, further questions arise regarding the scope and
depth of judicial scrutiny. Should the court reassess the normative document
independently, or limit itself to reviewing the legality of the reconsideration
decision? How should courts resolve situations where their conclusions differ
from those of reconsideration bodies? The level of deference courts afford to such
decisions must also be clarified. In practice, if most cases proceed to judicial review
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even after reconsideration, with courts conducting substantive reassessments, the
resource-saving function of mandatory reconsideration is effectively neutralised.
At the final “legislative filing and review” stage, several concerns persist: how
to initiate review, ensure institutionalisation, enhance professional capacity, and
define the “finality” of such conclusions. Currently, the NPC filing and review
process is largely reactive and selective. A more proactive, systematic mechanism
is yet to be developed to ensure problematic documents are effectively flagged and
addressed. The professional backgrounds of NPC Standing Committee members
may also limit their capacity to assess technically complex regulations without
external expertise. Furthermore, the meaning of “finality” in this context must be
clarified. Does a legislative review conclusion have binding, unappealable force?
How does it interact with the res judicata effect of judicial decisions, especially
when conflicting outcomes arise? These issues cut to the core of China’s
constitutional structure and the distribution of power among branches.

2.3. Orientation toward the Substantive Resolution of Administrative Disputes

In the field of administrative prosecutorial oversight, from November 2019
to December 2020, the Supreme People’s Procuratorate launched a special
campaign titled “Strengthening Administrative Procuratorial Supervision
to Promote the Substantive Resolution of Administrative Disputes.” While its
functions overlap with those of a Western Attorney General or Public Prosecutor’s
Office, the SPP possesses a distinct constitutional status. It is an independent
state organ parallel to the government and the courts, tasked with supervising
the legality of both judicial and administrative activities. In June 2021, the
Opinions of the CPC Central Committee on Strengthening Legal Supervision
by Procuratorial Organs in the New Era emphasised that procuratorial organs
should promote the substantive resolution of administrative disputes when
performing their legal supervision functions, to ensure that cases are resolved
both in form and in substance. In August 2021, Article 2 of the revised Rules
on Administrative Litigation Supervision by People’s Procuratorates stipulated:
“Efforts shall be made to promote the substantive resolution of administrative
disputes and to ensure the uniform and correct implementation of national laws.”

Xue Gangling and Yang Xin argue that a distorted internal misalignment
characterises China’s administrative litigation system. Article 1 of the ALLPRC
reflects a dual legislative purpose: a subjective aim (the protection of individual
legal rights and interests) and an objective function (the maintenance and super-
vision of lawful administration). This framework does not correspond entirely
to either a subjective or an objective litigation model (Xue and Yang, 2013, 34).
However, with subsequent amendments to the ALLPRC, there has been a marked
shift toward objective litigation. First, China’s constitutional framework lacks
a general provision analogous to Article 19(4) of Germany’s Basic Law, which
enshrines a right to legal remedies focused on the protection of subjective rights.
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Second, Article 41 of the Chinese Constitution, which grants citizens the right
to complaints, accusations, and petitions, is primarily aimed at safeguarding the
legality of administrative order and upholding objective legal norms, rather than
merely redressing individual grievances. This constitutes a constitutional founda-
tion for a more objective orientation in China’s administrative litigation (Cheng
Xiezhong, 2020, 78). Nevertheless, the Supreme People’s Court made it clear in
Liu Guangming v. Zhangjiagang Municipal People’s Government that the cur-
rent ALLPRC generally adheres to a subjective litigation model rather than an
objective one in determining the plaintiff’s standing. It emphasised that the pri-
mary purpose of administrative litigation is to remedy the rights of the plaintiff,
and, therefore, eligible plaintiffs should typically be limited to parties asserting
the protection of their subjective public rights, rather than those seeking to safe-
guard mere reflexive interests (Liu Guangming 2006). Zhao Hong interprets this
as a clear signal of China’s shift toward a more subjectivist orientation in admin-
istrative litigation (Zhao Hong 2020, 102). On this basis, Zhao further argues
that the recent introduction of concepts such as “stakeholder interest,” “subjec-
tive public rights,” and the theory of protective norms indicates that China’s ad-
ministrative litigation is predominantly subjectivist in orientation, with objective
litigation serving a supplementary role (Zhao Hong 2020, 102). This reveals that
China’s administrative litigation system is currently undergoing a critical transi-
tional phase.

We contend that the policy goal of substantive dispute resolution has led
to the emergence of a model grounded in objective litigation, supplemented by
subjective elements. Firstly, substantive resolution of disputes requires moving
beyond individual relief and focusing on the root causes of disputes. Traditional
subjective litigation centres on protecting the plaintiff’s rights, with the effect of
judgments largely confined to the specific case at hand. Even if a plaintiff prevails,
similar disputes may recur if the underlying normative documents, administrative
practices, or systemic issues remain unchanged. Substantive resolution thus en-
tails not only individual relief but also addressing deeper causes, such as unlawful
normative documents, improper administrative routines, or systemic misconduct
by administrative agencies. Secondly, substantive resolution focuses more closely
on maintaining the objective legal order. Traditional subjective litigation typical-
ly targets specific administrative acts, but a significant number of disputes stem
from unlawful or unreasonable normative documents. Without effective judicial
review and correction of such abstract administrative acts, it is impossible to re-
solve the cascading specific disputes that arise from them. Thirdly, substantive
resolution requires judicial decisions to have broader radiating and preventive ef-
fects. Subjective litigation judgments typically apply only to the parties of the
case. To truly resolve disputes substantively, judicial decisions must not only re-
solve the individual case but also guide the future conduct of administrative agen-
cies and prevent similar disputes from recurring. This demNADs that judgments
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influence how administrative authorities interpret and apply legal norms and even
push for the revision of inappropriate rules or practices. Such normative guidance
and systemic influence transcend the scope of purely subjective litigation.

In other words, the implementation of direct judicial review of NADs is ex-
pected to foster a deeply integrated and functionally complementary relationship
between subjective and objective elements within China’s administrative litiga-
tion framework. Rather than simply favouring one model over the other, the evo-
lution reflects a more nuanced effort to organically combine the strengths of both
litigation types under the overarching aim of substantively resolving adminis-
trative disputes. Moving forward, the institutional design of NADs-based direct
review should be oriented toward this substantive resolution goal, to minimise
feasibility risks and ensure coherence with the broader reform agenda.

IV. SYNERGISTIC GOVERNANCE: CONSTRUCTING A COORDINATED
MECHANISM

To achieve synergistic supervision of normative documents through admin-
istrative reconsideration, administrative litigation, and constitutional review,
this section begins with a reflection on the theory of the administrative state and
the evolving role of the courts, proposing a necessary shift in review philoso-
phy as the theoretical foundation. Building upon this foundation, it puts forward
a new multi-tiered and differentiated judicial review framework for normative
documents. Finally, it justifies the legitimacy and feasibility of such a coordinated
mechanism from a responsive perspective that transcends linear thinking.

1. Administrative state and the role of courts: Theoretical foundation
and standard shift in review

In exploring the relationship between the administrative state and constitu-
tional order, Emerson identifies three models: instrumental, generative, and dis-
placive (Emerson 2022, 2). Under the generative and displacive models, the admin-
istrative state may serve as an experimental platform and a driver for advancing
democratic legal and political life (Emerson 2022, 25). Within this context, the
administrative state can alternately implement, replace, or generate constitutional
norms and structures, including offering new constitutional interpretations for
deliberation by other political institutions and the people themselves (Emerson
2022, 26). These three dimensions of the administrative state require that judi-
cial review of NADs in China move beyond mere formal legality. Cohn proposes
a model of internal tension to describe the dynamic oscillation between subordi-
nation and dominance within administrative power (Cohn 2021, 42). Meanwhile,
Poole notes that state justifications, such as emergency powers, state of exception,
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and prerogative, have become “embedded exceptions” within the ordinary consti-
tutional order (Poole 2015, 284).

The judicial decisions of the U.S. Lochner era illustrate the covert nature
of such embedding: it is often difficult to discern whether administrative action
is subordinate or dominant. The core issue in Lochner was not judicial activism
per se but its specific understanding of “neutrality” and “inaction,” which
assumed the common law order as a natural and self-evident baseline (Sunstein
1987, 874). Administrative decision-making is deeply embedded with policy
choices and distributive consequences that the public typically cannot alter.
For instance, in 2021, the Bazhou Municipal Government issued the Measures
for Assessment, Reward, and Punishment of Non-tax Revenue Collection and
Management in Bazhou City. This document unlawfully proposed linking non-
tax revenue collection to the expenditures of the collecting units and incorporated
the fulfilment of revenue targets into the performance evaluations of township-
level leadership groups and officials. By forcibly connecting fiscal revenue
with departmental spending and political achievements, the document exposed
a typical phenomenon of regulatory rent-seeking. An inspection conducted by
the State Council subsequently determined that the policy exhibited a prominent
profit-driven nature.

Thus, direct judicial review of NADs should not be limited to the simple ap-
plication of categorical rules. Instead, courts must develop a more disclosive and
reflective capacity to reveal the underlying policy preferences, value judgments,
and distributive impacts behind seemingly neutral technical norms. Administra-
tive agencies must then be required to justify how their choices align with public
purposes and legal constraints, rather than hiding behind the fagade of technical
neutrality.

In U.S. law, the principle of judicial deference established in the Chevron case
has become an important doctrine governing courts’ review of administrative
agencies’ interpretations of law. The case articulated the well-known “two step
framework’: first, the court examines whether Congress has spoken clearly to the
precise question at issue. If so, effect must be given to Congress’s unambiguous
intent. If not, the court must then consider whether the agency’s interpretation
is based on a permissible construction of the statute and defer to the agency’s
reasonable interpretation (Chevron 1984,467, 842—843). For decades, the “Chevron
deference” (1984) served as the cornerstone of administrative law, requiring courts
to defer to an agency’s reasonable interpretation of ambiguous statutes. However,
this model raised concerns that judges were abdicating their constitutional duty
to interpret the law. This trend culminated in the 2024 landmark decision, Loper
Bright Enterprises v. Raimondo, which overturned the Chevron doctrine. The
U.S. Supreme Court asserted that courts must exercise independent judgment
rather than deferring to an agency simply because a statute is silent or ambiguous.
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This U.S. shift from categorical deference to rigorous independent scrutiny
provides a crucial comparative warning for China’s ongoing reforms. It underscores
that even within a technically complex administrative state, excessive judicial def-
erence risks hollowing out the rule of law. For China, breaking through the current
procedural stagnation necessitates a similar conceptual shift: courts must transition
from formalistic deference toward a more substantive review that delineates the
boundaries of normative administrative power. The fall of the Chevron doctrine
reinforces the core argument of this article that judicial oversight must serve as an
independent safeguard rather than a mere rubber stamp for administrative power.

Chinese courts frequently consolidate “blind spots” in legal protection by
elevating the procedural thresholds for justiciability. This tendency is epitomized
in Zhu Hao v. Traffic Police General Corps of the Shanghai Municipal Public
Security Bureau (2017). In this case, the plaintiff sought an incidental review
of a Circular that served as the direct grounds for the police’s refusal to register
his moped. The appellate court overturned the trial court’s substantive assess-
ment, ruling that since the Circular was issued after the mopeds had theoretically
reached their scrap limit, its nature was merely that of informational notice rather
than a formal legal basis. This case underscores a pervasive judicial trend: by
drawing a formalistic dichotomy between a document’s communicative function
and its role as a legal basis, courts effectively insulate controversial normative doc-
uments from scrutiny. Following this logic, Cai Xun v. Zhuhai Municipal Bureau
of Justice and Zhuhai Municipal People’s Government (2018) further introduced
what may be termed a restatement doctrine. The court ruled an “Announcement”
non-reviewable because it merely echoed superior rules without independently
altering the plaintiff’s legal position — a reasoning that further narrows judicial
oversight by denying the normative independence of subordinate acts.

Furthermore, courts often reduce the “conflict” standard to a mere search for
manifest semantic contradictions. Meanwhile, judicial practice frequently toler-
ates the creation of new rights and obligations by NADs in the absence of ex-
plicit prohibitions. Consequently, as long as a document fills a legislative vacuum,
courts tend to find no conflict. For instance, in Wei Huangsheng & Wei Yaosheng
v. Ninghua County People’s Government (2013), the court upheld a local require-
ment for notarized inheritance certificates — a condition not found in superior
departmental rules — simply because it did not “explicitly contradict” the existing
text. Nevertheless, rare instances of judicial proactivity offer a glimpse into a na-
scent conceptual shift toward substantive review. In Wuhan Qiankun Technology
Co., Ltd. v. Fourth Inspection Bureau of Wuhan State Taxation Bureau (2016), the
court articulated a groundbreaking stance: reviewing the legality of normative
documents is inherently inseparable from the judicial task of choosing and inter-
preting applicable laws. By recognizing review as an ex officio duty regardless of
a party’s request, the court signalled a significant departure from passive restraint.
A more radical step was taken in Liu Can & Liu Mei v. Wangcheng District Land
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and Resources Bureau (2016), where the court issued an explicit negative evalu-
ation, declaring that a local rule conditioning resettlement on a “villager vote”
lacked a legal basis and thus could not serve as the basis for the case.

Currently, in the absence of clear statutory criteria, Chinese courts primarily
rely on pragmatic strategies to justify the legality of NADs, leading to inconsis-
tent reasoning. First, a status-based approach is often employed, where the ad-
ministrative hierarchy of the issuing body confers a quasi-legislative aura upon
the document. In the case of Guiguan Electric Power Co., Ltd. v. Water Resources
Bureau of Dahua Yao Autonomous County (2022), the court granted supplemen-
tary power to State Council General Office documents based on the executive’s
supreme status, yet this logic fails to establish clear boundaries for lower-level
authorities. Second, a functionalist logic is frequently applied; if an AND serves
a legitimate purpose, such as maintaining social order in Yan Caiyuan v. Jiaozuo
Municipal Public Security Bureau (2005), it is likely to be upheld. However, the
judicial examination of the nexus between the document and its purported goal is
often so broad that it leaves excessive discretionary space for the administration.
Third, some courts have begun to invoke substantive reasonableness, citing “com-
mon academic standards” as seen in Chu Yue v. Tianjin Normal University (2009),
or “general social cognition” as benchmarks for legality. In sum, these judicial
efforts represent a search for legality rather than a rigorous exercise in boundary-
setting. The legal reasoning remains largely principled and nebulous, reflecting
the persistent lack of a unified, differentiated standard of scrutiny, which is the
very institutional deficiency that this article seeks to address.

2. Pathway: A multi-level and differentiated judicial review

We argue that China should, in the future, adopt the “substantive resolution
of administrative disputes” as the fundamental guiding principle, and take the
nature of disputes triggered by normative administrative documents as the central
focus for institutional design. Based on this, a supervisory framework should be
established in which administrative reconsideration, administrative litigation, and
constitutional review operate with clear divisions of responsibility while engaging
in effective coordination. The aim is to ensure that administrative disputes are
resolved in a fundamental, systematic, and forward-looking manner.

There is now a broad consensus that NADs are subject to review through ad-
ministrative reconsideration and litigation. However, under Article 110 of LLPRC,
the scope of constitutional review is limited to administrative legislation and does
not explicitly encompass NADs. This raises questions about whether NADs can
be incorporated into the constitutional review system. According to Zhu Xuelei
(2022, 50), the authority to formulate various regulations, autonomous regula-
tions, separate regulations, and NADs granted to entities other than the NPC and
its Standing Committee can also serve as a constitutional basis for review. The
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2023 Decision of the NPC Standing Committee on Improving and Strengthening
the Filing and Review System explicitly requires the advancement of constitu-
tional review under the framework of filing and review. It states:

In the work of filing and review, attention shall be paid to examining whether regulations, ju-
dicial interpretations, and NADs contain content that contradicts constitutional provisions, prin-
ciples, or spirit. Issues of constitutional concern shall be carefully studied, and documents
that conflict with the Constitution or raise constitutional questions shall be timely addressed
and rectified. In the filing and review process, efforts should be made to implement and im-
prove the constitutional interpretation procedures, accurately grasp and articulate relevant con-
stitutional provisions and principles, and respond to public concerns over constitutional issues.

This indicates that NADs should still be subject to constitutional review,
either directly or indirectly through the filing and review mechanism. The Filing
and Review System constitutes the centre of China’s unique model of consti-
tutional supervision, bridging the structural gap between administrative gover-
nance and the constitutional order. This mechanism requires formulating organs
to submit their normative documents to the Standing Committee of the NPC or
other competent authorities for filing within a statutory period. The legislative
body then conducts a review of the document’s constitutionality and legality,
a process initiated either through active scrutiny or via passive review triggered
by suggestions from citizens and organizations. Distinct from the judicial review
performed by People’s Courts, which is limited to incidental review and the power
to refrain from applying a document in a specific case, the Filing and Review
System grants the legislature the ultimate authority to annul or rectify unlawful
norms with erga omnes effect.

In the multi-level framework proposed in this article, this system serves as
the ultimate safeguard and institutional intermediary, ensuring that systemic legal
conflicts identified during litigation or reconsideration can be substantively resolved
at the highest normative level. More specifically, administrative disputes arising
from normative documents can be categorised into three types: (1) Instrumental
disputes typically emerge when administrative agencies misinterpret or misapply
detailed rules while enforcing higher-level laws. (2) Generative disputes arise from
the reconfiguration of existing interests or the vague or unreasonable regulation
of new areas through the creation of new rules. (3) Displacive disputes tend
to involve fundamental issues of power allocation or rights restriction, potentially
raising deeper challenges concerning legality and even constitutionality. A linear
model of “reconsideration as prerequisite — judicial review as the midpoint — filing
and review as the final step” is inadequate for addressing the multidimensional
nature of administrative disputes in the era of the administrative state (Wang
Qingbin 2024, 85). We seek to construct a non-linear, multi-tiered, and interactive
review framework tailored to these three types of disputes.
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2.1. “Main channel”: Administrative reconsideration as a “front-end filter”

We also endorse the positioning of administrative reconsideration as the “main
channel” for resolving disputes, which aligns with the current legislative trend.
Administrative reconsideration serves as the first line of defence and primary filter
for addressing disputes involving normative administrative documents. It fully
leverages advantages such as procedural convenience, strong expertise in specific
fields, and internal error correction within the administrative system. However,
differing from some scholars who argue that remedies based on administrative
self-restraint should be exhausted as far as possible (Wang Qingbin 2024, 85), we
contend that administrative reconsideration should play a “front-end filtering”
role in the review of normative documents.

The comparative advantage and primary application of incidental review
in administrative reconsideration lie in resolving “instrumental” disputes and
conducting a preliminary rationality assessment and policy coordination for certain
“generative” disputes of limited scope. This is because “instrumental” normative
documents are primarily manifestations of the implementation, interpretation, or
elaboration of superior laws, and the legal disputes surrounding them typically
concern relatively clear technical legal questions, including whether the document
exceeds the scope of delegated authority, conflicts with higher-level laws, applies
accurately, or complies with procedural requirements. These issues often do not
require complex value judgments or policy considerations.

Administrative reconsideration authorities are usually higher-level admin-
istrative agencies or the legal affairs departments of the same-level government,
which often possess deeper and more concrete understandings of local adminis-
trative practices and relevant laws and regulations. They also have better knowl-
edge of the background, objectives, and implementation contexts of interpretative,
or enforcement documents issued by subordinate or parallel departments, allow-
ing them to more readily identify errors or inappropriate elements. This helps
mitigate the problem of informational asymmetry in judicial review. Unlawful or
improper “instrumental” documents can be corrected more effectively and effi-
ciently through the internal reconsideration process, which entails smoother hier-
archical relationships, lower communication costs, and more immediate rectifica-
tion effects. Administrative reconsideration authorities may invoke newly granted
powers under the revised ARLPRC, such as “suspending execution and ordering
correction,” to promptly halt the application of unlawful documents and press for
their substantive revision or repeal by the issuing authority.

Nevertheless, “generative” normative documents often involve more com-
plex interest balancing, forward-looking policy choices, and broader social im-
pacts. As part of the administrative system, reconsideration authorities may find
it difficult to transcend departmental or local interests, which may lead to doubts
about their impartiality and neutrality when handling such disputes. Adminis-
trative reconsideration agencies may also lack sufficient incentive or capacity
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to undertake the kind of “revelatory” scrutiny and inquiry akin to judicial review
when it comes to deeply embedded policy logic, interest allocation, and latent
risks underlying generative documents. “Displacive” disputes, meanwhile, often
erode legislative power or challenge fundamental constitutional principles. Such
issues exceed the legal competence and institutional capacity of administrative
reconsideration authorities, and their conclusions lack the necessary authority.
These disputes should therefore be addressed primarily through direct judicial
review or constitutional review by the highest state organs. Accordingly, making
administrative reconsideration a mandatory prerequisite for resolving all types of
disputes over normative documents, or placing unrealistic expectations on its re-
view capabilities, would both undermine its institutional positioning as the “main
channel” and its effectiveness in resolving the types of disputes it is best suited
to handle.

Based on fully leveraging the primary role of administrative reconsideration
in resolving instrumental disputes and preliminarily assessing certain generative
disputes, its review conclusions, especially the determination of the normative na-
ture of documents, should serve as an important reference for subsequent judicial
review. For matters beyond the authority of the administrative reconsideration
organ, those requiring a more authoritative judicial judgment, or where the parties
are dissatisfied with the reconsideration decision, a smooth mechanism should be
established for transferring the case to the courts or making recommendations for
review by the filing and review authority.

2.2. Direct judicial review: Reconstructing differentiated standards of scrutiny

In administrative litigation, courts should be empowered to directly review
NADs, particularly those “generative” in nature, issued by administrative
authorities in response to emerging issues or as part of institutional innovation.
Such areview should adopt a “disclosive” model of scrutiny, delving into the policy
considerations, value judgments, and interest-balancing embedded within these
documents. This would ensure that administrative innovation remains aligned
with the rule of law and responds meaningfully to the demands of democratic
accountability.

As Raz observes, institutional choices should align with national traditions
and conditions, entrusting those best suited to uphold the relevant values (Raz
1998, 52). From an institutional perspective, judicial restraint can be categorised
into three types. The first is structural restraint, reflected in democratic objections
to judicial review, which emphasise that courts should not overstep their author-
ity to interfere with the decisions of the people or their elected representatives.
A representative example is Bellamy’s political constitutionalist approach (Bel-
lamy 2007). The second is procedural restraint. Ely proposed the representation-
reinforcing model, arguing that the Supreme Court’s proper role is to “police the
process of representation,” acting not as a policymaker but as a referee ensuring
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that the democratic process functions fairly (Ely 1980). In his view, courts should
only intervene when the fairness of democratic procedures or the representative-
ness of decision-making is compromised, rather than addressing the substance of
policy decisions. This idea has further evolved in recent years into the theory
of weak-form judicial review, with various models including dialogical review
(Dixon 2023), experimentalist review (Gerstenberg 2012), catalytic review (Young
2012), and proportionate review (King 2012). The third type is selective restraint,
exemplified by Sunstein’s view that the choice between judicial minimalism and
maximalism is highly contextual, dependent on pragmatic evaluations of various
institutional and policy-related considerations rather than any a priori commit-
ment to one approach as superior (Sachs, Sunstein, Loveland 2001, 51, 57).

This article argues that balancing the administrative state and judicial
review requires clarifying the legitimate boundaries of judicial intervention
and identifying how courts can respond flexibly to specific contexts. Such
a task demands navigating the tension between strong-form and weak-form
review, as well as between judicial activism and judicial restraint. In practice,
especially regarding the judicial review of abstract administrative norms, Chinese
administrative litigation has already exhibited signs of moving toward a weaker
form of judicial review (Zhu Xuelei 2019; Cheng Xueyang 2011). We advocate for
the introduction of direct judicial review for NADs. This proposal is not aimed
at fully embracing strong-form review but rather conceptualises direct review as
a limit on limits.

Initially, for “displacive” normative documents that potentially encroach
on legislative authority, violate the statutory reservation principle, or unjustifiably
restrict fundamental rights, direct judicial review serves as a critical safeguard
against the overexpansion of administrative power. This article argues that the
more “generative” a normative document is, the more intensive judicial scrutiny
should become, leaving less room for judicial deference.

According to Article 107 of the LLPRC, laws, administrative regulations,
local regulations, autonomous regulations, separate regulations, and rules shall
be amended or annulled by the competent authority under Article 108 if any of
the following circumstances exist: (1) where it exceeds the statutory powers of the
formulating organ or the scope of delegated authority granted by laws, regula-
tions, or rules; (2) where it conflicts with the provisions of superior laws, regulations,
or rules; (3) where it unlawfully increases the obligations of, or diminishes the
lawful rights or interests of, citizens, legal persons, or other organizations without
a basis in laws, regulations, or rules; (4) where it fails to fulfil statutory approval
or public issuance procedures, or otherwise severely violates prescribed formu-
lation procedures; and (5) other circumstances in violation of laws, regulations,
or rules. This reveals that the review of normative documents in China involves
two distinct dimensions: legality and reasonableness. However, Article 64 of the
ALLPRC currently confines judicial review to legality alone.



124 Hua Lin, Zixuan Lu

If a system of direct review over NADs is to be established, the primary issue
is whether courts can also engage in reasonableness review. We contend that the
term “legality” under Article 64 of the ALLPRC should be interpreted systemically.
Article 70(6) of the ALLPRC provides that if an administrative act is “manifestly
inappropriate,” the court may annul or partially annul the act and order the author-
ity to issue a new one. The phrase “manifestly inappropriate” may be construed
to mean that administrative acts must not only conform to the literal text of the law,
but also its underlying principles and spirit; they must be free not only from overt
illegality, but also from implied illegality (Shi Bi, Cao Sheng, 2016). Therefore, re-
garding systemic consistency, if a normative document is manifestly inappropriate,
it should be considered unlawful, and courts should be entitled to assess both legal-
ity and minimal reasonableness. However, in deference to the separation of powers,
reasonableness review should be confined to a minimum threshold. The following
section outlines the framework proposed by us for such review.

First, for “micro-generative” normative rules that are instrumental, techni-
cal, or purely executive, courts should exercise a high degree of judicial defer-
ence, and reasonableness review should remain minimal. The focus of the re-
view should be limited to the five circumstances prescribed in Article 148 of
the Interpretation of the ALLPRC. Reasonableness scrutiny, when applied, should
centre on whether the content exhibits manifest unreasonableness, such as obvi-
ous logical inconsistencies, irrationality, or impracticality. Second, in the case of
“exploratory generative” rules enacted in response to emerging fields or social
transformations, courts should apply heightened standards of both legality and
reasonableness review. When there is no explicit authorisation from superior law,
courts must carefully assess whether the administrative authority’s rulemaking
power derives from a general mandate to govern or from an expansive interpreta-
tion of relevant legal principles. In such cases, the legitimacy of the rule’s author-
ity base must be critically examined.

Furthermore, this category of rulemaking demands enhanced procedural le-
gitimacy. As these rules involve the initial formulation of norms, their enactment
process must emphasise openness, public participation, and expert consultation.
Procedural defects may directly affect their legality. Reasonableness review in
such contexts should incorporate elements of risk assessment and the precau-
tionary principle. For rules addressing new domains that may entail significant
or irreversible risks, such as the protection of personal data, courts should as-
sess whether sufficient risk assessments were conducted and whether the rules
reflect the necessary preventive safeguards. In short, while courts ought to ac-
knowledge the exploratory and experimental nature of administrative innovation,
they must also ensure that such innovation does not come at the cost of fundamen-
tal rights or core public interests.

Third, for “reconstructive generative” rules that reshape existing legal under-
standings or institutional frameworks, such as through substantial modifications



Beyond Procedural Stagnation: Substantive Resolution of Disputes. .. 125

or overhauls, courts must apply the strictest standard of review. These rules often
transform the traditional interpretation of legal concepts or fundamentally alter
governance models in particular sectors, with potentially disruptive consequences
for established patterns of rights and obligations. This type of rule exhibits a high
degree of generativity, approaching the domain of “displacive” normative instru-
ments. Courts must stringently assess whether such rules infringe upon legis-
lative authority, violate the principle of statutory reservation, or fundamentally
conflict with the spirit and core principles of superior laws, including the Con-
stitution. The highest standards of procedural propriety must be applied. Under
reasonableness review, if administrative authorities invoke “state reasons” such
as public interest or national security to justify institutional transformation, the
court must rigorously scrutinise the authenticity, urgency, and necessity of such
justifications, as well as the proportionality between the measures adopted and
the purported objectives. Most crucially, courts must examine whether the rule
imposes a disproportionate restriction or deprivation of fundamental rights.
On the procedural side, courts should also assess whether the reconstructive gen-
eration was subject to adequate public deliberation and democratic consultation,
whether its final form garnered broad societal consensus, and whether it genu-
inely reflects the public will. In such cases, courts must assume a more proactive
role as guardians of the law, subjecting administrative reconstruction to the high-
est level of scrutiny.

This article contends that the People’s Courts should possess the ultimate
authority to recognize whether a questioned NAD is instrumental, generative, or
displacive during the judicial review stage. While the administrative reconsid-
eration process provides a preliminary assessment of a document’s function, the
judiciary, as the final guardian of the legal order, must not be bound by the ad-
ministration’s own characterization of its rulemaking. Granting the courts this
decisive power of recognition ensures that the administration cannot shield its
generative innovations from intensive scrutiny by strategically labelling them
as technical or internal rules. In this framework, the judiciary acts as the final
arbiter of the appropriate level of deference, transforming the functional character
of the dispute from a mere academic classification into a justiciable criterion that
triggers specific intensities of review.

Secondly, whether Chinese courts may review “displacive” administrative
disputes requires further examination. Within the current framework of China’s
constitutional evolution, the judiciary must respect the primary role of representa-
tive institutions, particularly as courts lack the formal procedural tools, such as
the erga omnes effect of judgments or a binding system of precedents, to annul
norms. Nevertheless, this institutional boundary should not be equated with judi-
cial abdication. A crucial distinction must be drawn between the power of norma-
tive annulment, which remains the prerogative of the legislature through the filing
and review system, and the duty of constitutional compatibility interpretation,
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which is inherent to the judicial function. As scholars such as Zhang Xiang, Xie
Libin, and Li Haiping argue, such interpretation acts as a vital instrument of con-
stitutional supervision rather than a substitute for legislative oversight. Together,
compatibility interpretation and the filing and review mechanism constitute
a dual-track approach to constitutional implementation. Consequently, far from
encroaching upon the legislature’s domain, judges fulfil their mandate by harmo-
nizing administrative norms with constitutional values during ordinary adjudica-
tion (Zhang 2024; Xie, Song 2023; Li 2023).

From a comparative perspective, Italian administrative courts once assumed
certain protective functions of the constitutional court, developing a multi-
level structure from a centralised review model (Groppi 2008). However, since
2011, the Italian Constitutional Court has entered a phase of judicial power
recentralization, with this trend becoming more pronounced after 2014 (Piccirilli
2018). Tega identifies four driving factors: legislative inaction, reduced sensitivity
of the Supreme Court to rights protection, uncoordinated regulatory chaos, and
the growing authority of the judiciary in defending rights (Tega 2020).

Mexico offers a parallel case. Its legal system oscillates between the decen-
tralised American model and the centralised continental model. It thus combines
case-based review through the Amparo writ with abstract review procedures. The
rules, procedures, and legal effects of these two modes differ. The Amparo sys-
tem, heavily influenced by the U.S., limits the effects of judgments to the parties
involved. Meanwhile, Mexico has selectively incorporated mechanisms from the
continental model, such as abstract review with erga omnes effect. This artificial
separation of review types weakens the guiding function of constitutional inter-
pretation, causing fragmented or inconsistent rulings on the same constitutional
issue (Medécigo 2013, 17-22). Regardless of the chosen model, most constitu-
tional adjudication involving fundamental rights should occur in lower courts op-
erating within ordinary judicial proceedings (Medécigo 2013, 26). Accordingly,
procedural rules must ensure that rulings in exceptional cases reviewed by con-
stitutional bodies influence the broader legal system. The Supreme Court must
maintain a coherent constitutional review system to secure fundamental rights
and preserve the rule of law (Medécigo 2013, 39). In 2021, Mexico sought to el-
evate collegial courts in constitutional interpretation through structural reforms.
One goal was to empower Plenos de Circuito (regional en banc courts) to unify
legal interpretation and create Jurisprudencia (precedent), thereby supplement-
ing the Constitutional Court and easing the limitations of centralised judicial in-
terpretation. However, data shows these reforms did not significantly improve
consistency or precedent volume. One reason is the longstanding preference of
collegial courts for case-specific adjudication and their lack of incentive to for-
mulate general standards. Although Plenos de Circuito are empowered to issue
precedents, the stringent requirement for Jurisprudencia, requiring five consis-
tent rulings, significantly delays the resolution of legal disputes (Suarez-Avila
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2025, 94-95). This trend of lower courts assuming partial protective functions of
constitutional courts raises two institutional questions: (1) how they coordinate
with constitutional review bodies; and (2) how they acquire effective tools for
constitutional adjudication.

Drawing on the Mexican and Italian reforms, two conclusions follow:
First, if lower courts do not possess the power to review the constitutionality
of administrative acts, transfer mechanisms should operate smoothly to avoid
symbolic constitutional courts. Second, if such powers are granted, courts must
gain appropriate tools: (1) initiation mechanisms, (2) legal effect of judgments,
and (3) a precedent system. China currently belongs to the first scenario. If China
implements a direct review model for NADs in the future, it should place greater
emphasis on coordinating a coherent system of constitutional interpretation.

Drawing on the experiences of Italy and Mexico, China should both avoid
excessive reliance on interpretations issued by the NPC and prevent fragmentation
and inconsistency in its interpretive framework. In cases of alternative
administrative disputes, courts should transfer constitutional review requests
via the filing and review mechanism. The rationale for proposing a referral
mechanism via the filing and review system, rather than a purely legislative or
purely judicial model, is rooted in the need to balance constitutional efficacy with
legal uniformity.

Based on Italy’s early experience, a centralized model that relies solely
on a high-level political or constitutional body often leads to functional inertia.
In China, the NPC Standing Committee (NPCSC) lacks the procedural capacity
to address the thousands of individual administrative disputes that arise daily.
Relying exclusively on the NPCSC’s proactive interpretations would create a bot-
tleneck, leaving citizens’ fundamental rights without timely constitutional pro-
tection. Second, the experience of Mexico’s Amparo system demonstrates that
when lower courts are granted uncoordinated powers of constitutional interpreta-
tion, it leads to fragmented and inconsistent rulings on the same constitutional
issue, undermining the authority of the law. In China’s unitary system, which
lacks a formal system of binding precedents, granting every local court the power
to determine the constitutionality of NADs would trigger systemic legal chaos.
Third, this article argues that the referral model represents a limit on limits. Un-
like a purely legislative model, which is often too remote from individual dis-
putes, or a purely judicial model, which risks violating the principle of legislative
supremacy in China, the referral model leverages the courts’ role as a “sensor”
for constitutional issues. Courts identify the conflict during litigation and then
transfer it to the filing and review mechanism of the NPCSC for an authorita-
tive determination. This option is superior because it ensures that constitutional
oversight is triggered by real-world disputes to promote efficiency, while the fi-
nal interpretive authority remains centralized to ensure legal consistency. Thus, it
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reconciles the constitutional role of the NPC with the functional necessity of the
People’s Courts in the modern administrative state.

Finally, conclusions reached through administrative reconsideration should
carry significant referential weight for the courts, which must adopt a differen-
tiated approach depending on the nature of the case. On the one hand, in the
context of instrumental disputes, where the reconsideration authority holds clear
advantages in expertise or access to information, such as in the interpretation of
internal regulatory norms within specific industries, the court may assign greater
referential weight to its conclusions. In contrast, when the dispute involves pure
questions of legal interpretation or the protection of fundamental rights, the court
should assume its role as the ultimate interpreter of law and protector of rights.
In such cases, the court may reduce the referential weight of the reconsideration
conclusion and rely more heavily on its own independent legal reasoning. If the
legality of the reconsideration procedure itself is challenged by a party, the court
should focus its review on procedural legality, and the referential value of the
reconsideration outcome will correspondingly diminish.

On the other hand, where the administrative reconsideration authority pro-
vides reasoned evaluations of generative normative documents or offers policy
coordination judgments, courts may treat such assessments as important indica-
tors of the administration’s underlying policy considerations and interest-balanc-
ing processes. Nonetheless, courts must still conduct a deeper review of legality
when exercising direct scrutiny. This form of reference carries multiple implica-
tions. First, it enhances the authority and effectiveness of administrative recon-
sideration. When courts take reconsideration outcomes seriously and engage with
them substantively, it elevates the credibility and centrality of the reconsidera-
tion process. Second, it conserves judicial resources and improves adjudicative
efficiency. Courts may draw on the prior work of reconsideration authorities that
have already conducted thorough reviews, thus avoiding unnecessary duplica-
tion. Third, it contributes to legal coherence. Mutual referencing and alignment
between judicial and administrative review standards can foster more uniform
and predictable legal benchmarks for the review of normative documents. Finally,
it helps protect the procedural interests of the parties. When conclusions reached
through administrative reconsideration receive due regard in subsequent judicial
proceedings, it reflects institutional respect for the party’s procedural choices.

2.3. Filing and review: From “back-end remedy” to “front-end prevention”

and the intermediary of constitutional review

We also argue that filing and review should not remain merely a final safeguard
or remedial mechanism. Instead, it should take on a more proactive and central
role, serving as a key tool for front-end prevention and ongoing monitoring, and
functioning as the nodal link between routine review of legality and fundamental
constitutional scrutiny.
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First, filing and review should strengthen its preventive and supervisory
functions. It should intervene as early as possible, including during the drafting
stage of normative documents, by means such as consultation or public hearings.
For newly issued documents, especially those with generative or displacive
characteristics, a fast-track review mechanism should be established to detect
potential legality or constitutionality risks on time and to issue early warnings or
advisory opinions to the issuing authorities. This helps reduce the emergence of
unlawful or inappropriate rules at the source. The review process and its results
should be made as transparent as possible, and mechanisms for public input should
be developed to enhance the democratic nature and accountability of the process.

Second, the filing and review should function as the nodal point that intro-
duces and supports constitutional review. Although certain types of normative
documents are not yet explicitly subject to constitutional review under current
institutional arrangements, coordination between the filing system and constitu-
tional review allows for indirect constitutional oversight in practice.

On the front end, NADs may involve complex constitutional implications,
but not all of them warrant the immediate initiation of formal constitutional
review. Filing and review bodies, drawing on their systemic perspective and
understanding of legislative intent, can identify and screen documents that raise
significant constitutional concerns. When these bodies detect possible conflicts
between NADs and basic constitutional principles, fundamental rights, or core
institutions, they should conduct a preliminary constitutional analysis. If serious
constitutional doubts arise, they should prepare a formal report and, through
statutory procedures, refer the matter to a competent organ, currently the Standing
Committee of the NPC, for further review. On the back end, filing and review
bodies should actively receive referrals or suggestions for review submitted
by administrative reconsideration authorities or courts when handling cases
involving potential constitutional or legal issues related to NADs. Their review
conclusions should serve as an important reference for these bodies in adjudicating
related disputes, helping to unify standards of legal interpretation and reduce
unnecessary inconsistencies. While administrative reconsideration and judicial
review primarily focus on case-specific disputes and the legality of particular
rules, filing and review enable broader, systemic oversight. Only through the
combined efforts of all three mechanisms can a comprehensive and effective
oversight network for NADs be established.

Notably, Emerson argues that the constitutional rulemaking function of
NADs may align more closely with social facts and values, and therefore their
constitutional evaluation should go beyond mere conformity with constitutional
text to encompass the realisation of democratic principles (Emerson 2022, 30).
When conducting constitutional review, reviewing bodies should not only ex-
amine whether such documents directly conflict with constitutional provisions
but also assess whether they have undergone sufficient democratic deliberation,
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even if through informal public discourse, whether they genuinely respond to so-
cial needs, whether they substantively promote democratic governance and public
welfare, and whether they contribute to the evolution of constitutional values.
This approach requires constitutional review institutions to uphold the Consti-
tution’s fundamental principles and core values while remaining open to “genera-
tive” innovations by the administrative state in specific contexts. It entails seek-
ing a balance between safeguarding constitutional authority and accommodating
social transformation. Such a more substantively oriented model of constitutional
review offers critical insights for improving China’s constitutional oversight sys-
tem and enabling it to better support the goals of modern state governance.

3. Justification: Responsive mechanism beyond linear thinking

We propose a non-linear normative oversight system centred on the sub-
stantive resolution of administrative disputes, using the nature of the disputes
triggered by NADs as the main criterion to differentiate between administrative
reconsideration, direct judicial review, and constitutional review. Compared to ex-
isting incidental review mechanisms and proposals such as Wang’s “three-step”
model emphasizing sequential procedural escalation, the framework advanced
herein demonstrates stronger theoretical coherence, practical feasibility, and in-
stitutional effectiveness. This is primarily reflected in its capacity to resolve deep-
seated dilemmas associated with introducing a direct review model of NADs, its
alignment with the internal logic of China’s unique power operation structure,
and its accuracy in addressing the multifaceted complexities of administrative
disputes in the administrative state.

3.1. Systemic conflict: The non-justiciability of abstract administrative acts

The restriction on the direct justiciability of abstract administrative acts un-
der Article 13(2) of the ALLPRC should be further interpreted. Systematically,
this provision must be reconciled with the legislative purposes stated in Article 1
of the ALLPRC: the resolution of administrative disputes and the protection of
citizens’ lawful rights and interests. A strict adherence to the textual limitation
in Article 13 would result in the judicial inaccessibility of numerous NADs that
cause substantive harm, contradicting the law’s foundational purpose. This ten-
sion underpinned the 2014 amendment that introduced incidental review of nor-
mative documents below the level of regulations. Article 53 permits such inci-
dental review, reflecting the legislature’s recognition of courts’ competence and
necessity to review these documents. Extending this capacity to direct review in
specific circumstances is a logical step for protecting rights and resolving dis-
putes. From the perspective of teleological interpretation, the primary goal of
Article 13(2) is to preserve the stability of higher-level norms, prevent excessive
judicial intervention in major policies, and avoid frivolous litigation. However,
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direct review of certain NADs does not fundamentally undermine these legisla-
tive aims; instead, it serves deeper rule-of-law objectives. This proposal does not
advocate unrestricted direct review of all NADs. Rather, it promotes a differenti-
ated review model based on the function of the normative document. Administra-
tive regulations and departmental rules, due to their formalised procedures and
elevated legal status, should primarily be overseen through legislative filing and
review and constitutional scrutiny. Conversely, many low-level, substantively leg-
islative NADs should not escape legitimacy and constitutionality control merely
due to their lower legal hierarchy. The proposed formal differentiation allows for
a substantive unification of review standards and partly explains why judicial
control over lower-level norms may, in specific cases, appear “more direct.”

3.2. Power conflict: Separation of powers and checks and balances

In contrast to prior scholars’ linear models, this framework avoids rigid pro-
cedural sequences and instead emphasises the comparative advantages of ad-
ministrative reconsideration, judicial review, and legislative filing and review
in different stages and dimensions of oversight. Administrative reconsidera-
tion’s incidental review serves as a “filter” and internal correction mechanism
for “instrumental” and some ‘“‘generative” disputes, leveraging professional
knowledge and internal administrative coordination. Judicial direct review, by
contrast, focuses on conducting “disclosive” reviews of legality of “generative”
and “displacive” disputes, safeguarding citizen rights and scrutinising rulemak-
ing by administrative agencies. Its strength lies in judicial independence, proce-
dural legitimacy, and the authoritative nature of judgments. Filing and review and
constitutional review function as the “intermediary” and “ultimate safeguard,”
providing “preventive” and “process-monitoring” oversight while addressing
“displacive” and fundamentally constitutional conflicts. The model recognises
the NPC’s authority in constitutional review of “displacive” disputes through the
filing and review system, thereby transferring cases to the legislature without
directly challenging its authority, which arrangement is more compatible with
China’s current power structure.

3.3. Goal conflict: Plural dimensions of administrative disputes

Linear models fail to account for the plural dimensions of administrative
disputes and therefore fall short of achieving substantive resolution. Adminis-
trative disputes do not always arise along a singular or predictable trajectory.
Due to variations in function, content, scope of influence, and their integration
with concrete administrative acts, normative documents generate diverse types
of disputes. Rigid procedural flows cannot accommodate the differing demNADs
for timeliness, expertise, and authority in various dispute types. Linear models
tend to emphasise procedural sequencing and the orderly involvement of over-
sight actors, potentially at the expense of accurately grasping the substantive
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nature of the dispute and tailoring the response accordingly. Without identifying
which aspect of the normative document lies at the core of the dispute, it becomes
difficult to select the most effective resolution path.

We propose differentiated review standards and intensities based on dispute
typology. For “instrumental” disputes, the review should focus on formal legality
and manifest impropriety. For “generative” disputes, a further internal classifica-
tion is warranted, with emphasis on procedural propriety, adequacy of reason-
ing, and proportionality. For “displacive” disputes, the most stringent scrutiny
should apply, channelled through the central filing and review mechanism toward
constitutional review. Such differentiation ensures effective allocation of judicial
resources and focuses scrutiny on the most urgent substantive issues. Ultimately,
this article aims to realise a non-linear, networked coordination among adminis-
trative reconsideration, judicial review, and legislative filing and review (as the
intermediary of constitutional review). It allows for flexible combination and se-
lection of oversight pathways according to the specific characteristics of the dis-
pute, avoiding inefficiencies and remedial obstacles caused by rigid procedures.
This approach is better suited to address the multifaceted nature of administrative
disputes and ultimately achieve the institutional goal of substantive resolution of
administrative disputes.

V. CONCLUSION: TOWARD A NEW FRAMEWORK FOR EFFECTIVE
OVERSIGHT

In the face of an increasingly expansive administrative state and increasingly
complex administrative functions, direct judicial review, when applied prudent-
ly and selectively, serves as a necessary safeguard against excessive infringement
on fundamental rights by administrative rulemaking that escapes effective super-
vision under the current framework. It also provides a more robust institutional
basis for resolving administrative disputes.

On this basis, the article further proposes a non-linear, multi-level, and dif-
ferentiated model of normative oversight, centred on the substantive resolution of
administrative disputes and tailored to the functional characteristics of NADs. This
model distinguishes between instrumental, generative, and displacive types of ad-
ministrative disputes and coordinates administrative reconsideration, administra-
tive litigation (including direct review), and constitutional review (with filing and
review by the NPC as the institutional intermediary). The core advantage of this
framework lies in its ability to respond more effectively to the systemic tensions and
practical challenges of introducing direct review. It better aligns with the logic of
power allocation and checks and balances under China’s constitutional structure and
more precisely addresses the plural and complex nature of administrative disputes.
It aims, ultimately, at realising the goal of substantive resolution of administrative
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disputes. In the future, improving China’s supervisory framework over NADs re-
mains a long-term endeavour. The theoretical and institutional proposals in this ar-
ticle offer only one possible pathway in this direction. Future research should focus
on several key issues: (1) developing precise criteria for triggering direct review;
(2) enhancing judicial capacity and supporting institutional mechanisms; (3) secur-
ing procedural and institutional coordination between constitutional review and
other supervisory mechanisms.

In conclusion, considering the growing complexity of the administrative state
and the people’s heightened expectations for justice, reforming and innovating
China’s supervisory system over NADs demands both theoretical boldness
and institutional pragmatism. Only by constructing a new normative oversight
framework that is capable of effectively constraining administrative power and
protecting citizens’ rights while remaining adapted to China’s national context can
we truly advance toward a higher level of the rule of law. In this way, the goal of
“substantive resolution of administrative disputes” can be meaningfully realised in
each case, and the people can genuinely feel justice in every judicial outcome.
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