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Abstract. In this paper, we engage with Professor Martin Loughlin’s article The Rule of
Law: A Slogan in Search of a Concept (2024). Considering the above, (1) we put forward three
research theses. To substantiate them, (2) we briefly outline and discuss arguments concerning the
emergence of the concept of the Rule of Law in twelfth-century English common law, as formulated
by the American constitutional historian Charles Howard Mcllwain. (3) Since Mcllwain’s thesis on
the medieval distinction between jurisdictio and gubernaculum has been addressed in the works of
Gianluigi Palombella, we also present key elements and points of Palombella’s arguments regarding
the Rule of Law as distinct from the Rechtsstaat. (4) Considering the historically shaped characteristics
of the Rule of Law, we analyse the process through which it was operationalised by the Court of
Justice of the European Union (CJEU), before focusing on the legal definition of the ‘rule of law’
provided in Regulation (EU, Euratom) 202/2092 of the European Parliament of 16 December 2020.
(5) Finally, while wrapping up analyses, we briefly indicate factors that require up-to-date analysis to
arrive at a comprehensive comparative characterisation of the Rule of Law and Rechtsstaat concepts
(descriptive phase), and to facilitate the reconstruction of divergent normative expectations within
the key elements of each concept (normative-descriptive phase).

Keywords: the Rule of Law, legal state (Rechtsstaat), medieval constitutionalism, public
sphere, Court of Justice of the European Union (CJEU), CJEU Regulation (EU, Euratom) 202/2092

" Adam Mickiewicz University in Poznan, cern@amu.edu.pl
" Adam Mickiewicz University in Poznan, barbara.janusz@amu.edu.pl

© by the Authors, licensee University of Lodz — Lodz University Press, Lodz, Poland. This article
creative is an open access article distributed under the terms and conditions of the Creative Commons
@commons Attribution license CC-BY-NC-ND 4.0 (https://creativecommons.org/licenses/by-nc-nd/4.0/)
Received: 16.10.2025. Verified: 17.10.2025. Revised: 05.12.2025. Accepted: 15.01.2026.

Funding information: This article was written by Karolina M. Cern as part of the implementation of grant No. 081/04/UAM/0013
awarded from the Excellence Initiative — Research University of Adam Mickiewicz University program in competition No. 081.
Conflicts of interests: None. Ethical considerations: Authors assure assures of no violations of publication ethics and take full
responsibility for the content of the publication.


https://doi.org/10.18778/0208-6069.114.02
http://orcid.org/0000-0003-3162-6906
https://orcid.org/0000-0003-3162-6906
http://orcid.org/0000-0002-7135-4960
https://orcid.org/0000-0002-7135-4960
mailto:cern@amu.edu.pl
mailto:barbara.janusz@amu.edu.pl
https://creativecommons.org/licenses/by-nc-nd/4.0/

6 Karolina M. Cern, Barbara Janusz-Pohl

JURYSPRUDENCYJNE POKREWIENSTWO?
KONCEPCJA PRAWORZADNOSCI I KONCEPCJA PANSTWA
PRAWNEGO JAKO DWIE KONKURENCYJNE DROGI
KSZTALTOWANIA SPOLECZENSTWA, SFERY PUBLICZNEJ
I ICH RAM NORMATYWNYCH

Streszczenie. W niniejszym artykule odnosimy si¢ do artykutu profesora Martina Loughlina
pt. “The Rule of Law: A Slogan in Search of a Concept” (2024). Biorgc powyzsze pod uwage,
(1) przedstawiamy trzy tezy badawcze, aby je uzasadni¢, (2) krotko przedstawiamy i omawiamy
argumenty dotyczace pojawienia si¢ koncepcji praworzadnosci w XII-wiecznym angielskim prawie
zwyczajowym, sformutowane przez amerykanskiego historyka konstytucji Charlesa Howarda Mcll-
waina. (3) Poniewaz teza Mcllwaina dotyczaca Sredniowiecznego rozrdznienia miedzy jurisdictio
i gubernaculum zostata omowiona w pracach Gianluigiego Palombelli, przedstawiamy rowniez klu-
czowe elementy i punkty argumentacji Palombelli dotyczace praworzadnosci (RoL) w odréznieniu
od koncepcji panstwa prawnego — Rechtsstaat. (4) Biorac pod uwage uksztattowane historycznie
cechy charakterystyczne sktadajace si¢ na koncepcj¢ praworzadnosci, analizujemy proces, w ra-
mach ktérego zostala ona wdrozona przez Trybunat Sprawiedliwosci Unii Europejskiej (TSUE),
a nastepnie skupiamy si¢ na prawnej definicji ,,praworzadnosci” zawartej w rozporzadzeniu Par-
lamentu Europejskiego (UE, Euratom) nr 202/2092 z dnia 16 grudnia 2020 r. (5) Na zakonczenie
analizy wskazujemy pokrétce czynniki, ktére wymagaja aktualnej analizy, aby uzyska¢ komplekso-
wa charakterystyke por6wnawcza pojg¢ praworzadno$ci (RoL) i panstwo prawa Rechtsstaat (faza
normatywno-opisowa) oraz utatwi¢ rekonstrukcj¢ rozbieznosci w ich uyjmowaniu.

Stowa kluczowe: praworzadnos$¢, panstwo prawa — (Rechtsstaat), sredniowieczny konstytu-
cjonalizm, sfera publiczna, Trybunat Sprawiedliwosci Unii Europejskiej (TSUE), rozporzadzenie
TSUE (UE, Euratom) 202/2092

1. INTRODUCTION, RESEARCH THESES, AND METHODOLOGY

The concept of the ‘rule of law’ is currently being shaped in European judicial
rulings. Referring to Loughlin’s study, this can be seen as an exemplification of the
recent face of the rule of law, which is ‘the’ rule of judicature (Loughlin 2024, 518).
In our view, it is crucial that it does not remain (randomly) context-dependent but
instead evolves into a fully-fledged concept, developed through debates and discus-
sions on its normative meaning and socio-institutional consequences. As Geranne
Lautenbach aptly emphasises: “The rule of law is intricately bound up with the
historical, ideological, and institutional context in which it has developed. (...) Also,
within this context, it can be shown which institutions have been devised to realise
the aims of the rule of law” (Lautenbach 2013, 18). Consequently, we believe that
in-depth research on the historical, institutional, political, social, and economic as-
pects of the rule of law in the light of its two-track development — namely, through
the framework of medieval English law and the Enlightenment German concept
of the Rechtsstaat — is a most urgent and pressing matter.
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In light of the above, we argue as follows:

Thesis 1: The concepts of the Rule of Law (RoL) and the Rechtsstaat (RS)
were created and developed in response to the specific challenges faced, at
different times, by societies evolving along distinct paths on either side of the
English Channel.

In this context Professor Loughlin notes that “Turning to the European
experience, we see that the modern state emerged from a variety of medieval
empires, realms, and principalities” (Loughlin 2021, 181). Indeed, in the case
of the RoL, it was primarily the post-conquest administrative integration of the
three kingdom-areas — Wessex, Mercia and Danelaw — that played a key role, with
common law serving as a key unifying factor. Conversely, in the case of the RS,
it was the formation of statehood through the shaping of a common identity
that was legally articulated. However, the processes related to the centralisation
of the RS on the Continent occurred much later, that is, following the French
Revolution, so on the eve of tendencies and operations to decentralise the Crown’s
governmental powers, hence a separate question, which we will not answer here,
is whether this decentralisation contributed to, or even, enabled the persistence
of the Crown and its government to this day. Nevertheless, it would seem that an
awareness of the developmental trajectories of contemporary forms of government
can contribute to a more comprehensive understanding of the political processes
of which we are a part.

Thesis 2: When discussing the European Union (EU), the use of the
term ‘the rule of law’ in isolation — in other words, addressing political issues
solely through the lens of RoL, without also considering the RS — can entail
the imposition of normative expectations rooted in the English legal tradition
on societies that operate under the normative framework of RS. Consequently,
this can be confusing for all participants in the political-legal discourse: citizens,
officials, politicians, not to mention philosophers.

In his paper, Professor Loughlin astutely identified this very issue:

The fragility of the rule of law is most dramatically exposed, however, in those situations
where the two tracks have been drawn together in ambitious constitution-building projects.
This has been the challenge faced by Eastern European post-communist regimes. Here,
the aim has been to establish simultaneously an independent nation-state, a democracy
operating according to the rule of law, a vibrant civil society, and a market-based economy.
This ambitious task has generally been promoted through EU membership, and therefore by
privileging a technocratic mode of government imposed by the EU’s economic constitution and
policed by an active judiciary. As the recent experiences of many of these countries indicate
(Hungary, Poland, Czechia, Slovakia, Romania), the rule of law seems increasing to be seen
domestically as a tool of the new capitalist entrepreneurs, and so-called ‘illiberal democracy’
is now touted in some quarters as a response to two decades of ‘undemocratic liberal’ reforms.
(Loughlin 2024, 520)

In contrast to the flood of critiques that have recently inundated scholarly
journals, Professor Loughlin’s diagnosis of contemporary European issues
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regarding the RoL stands out constructively. His analysis considers the
clash between two historically developed perspectives encapsulated in two
different concepts (RoL and RS), each referring to lawfulness but both proving
insufficient when it comes to identifying comprehensive normative expectations
for democratically enacted law that guarantees justice in our contemporary
reality. This gives rise to certain key questions: Will the emerging concept of
the RoL be consciously and deliberately shaped by us? Will we be aware of its
implications? Will it take individuals into account, or will it rather be focused
on institutions? Will it succeed in harmonizing the claims of both of these
stakeholders? Or perhaps its development, despite being dressed up in the revered
terminology of the RoL, will not move towards any such harmony?

Thesis 3: The intertwining of normative expectations highlighted above may
pose a challenge for the conceptualisation of the European Union — a multicentric
system (Letowska 2005, 3—10) in which the content of the Rule of Law and the
Rechtsstaat are currently clashing. In other words, institutions, legal solutions
from various legal systems, and social models are all competing with each other
(Meierhenrich 2021, 39).

The three theses are interrelated, hence the arguments are formulated and
elaborated simultaneously in this paper. To make the task feasible, our approach
has tailored the text to a specific audience. We assume that the European reader is
sufficiently familiar with the tradition of the Rechtsstaat, so the emphasis of this
paper falls on the history of common law theory and philosophy.

Given that Melanie Smith has already examined the tension between the
CJEU and the ECtHR regarding the interpretation of RoL and its three functioning
meanings in EU law — as a ‘constitutional norm, policy tool, and value’ (Smith
2019, 575; comp. Moreiro Gonzalez 2024, 1-13) — our paper, due to formal
constraints, will focus on the evolution of RoL interpretation within the EU from
2018 to 2024, giving particular consideration to the crucial role of judicial bodies,
especially the CJEU and the national courts of the Member States.!

2. THE HISTORY OF COMMON LAW IN ANUTSHELL: THE SIGNIFICANCE
OF THE 12" AND 13™ CENTURIES FOR THE DEVELOPMENT
OF THE RULE OF LAW

Charles Howard Mcllwain, in his work Constitutionalism Ancient and
Modern (Mcllwain 2007), posits that the defining feature of English law is the
limitation of power inherent in the concept of the RoL. He traces this limitation
primarily (though not exclusively) to the preserved and analysed writings of

! The progressive judicialisation of the EU RoL principle has recently been pointed out by
e.g. Polak (2024, 171-208).
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Henry Bracton? from the medieval period. This is the first of Mcllwain’s theses
relevant for our article (ChHM_T1).

Mcllwain’s thesis has had a significant impact on scholarly work that considers
the history of the rule of law in England. For example, Gianluigi Palombella
references the work of George L. Haskins, who, 15 years after Mcllwain’s 1940
study, wrote about the RoL in a similar vein in his work from 1955:

After 1259 there appeared a noticeable reluctance to permit alterations in common law, and
we soon hear of cases in which writs brought by the king were quashed by his own judges.
[...] To this extent at least, the rule of law was extended to limit prerogative action and
to prevent the king from making further changes in the substantive rights and procedures of
his subjects.

Moreover:

But this was not all. The remarkable feature of the development was that the rights and
remedies of the common law came to be identified with the rule of law itself (Palombella
2009a, 9)* — authors’ emphasis.

For the purposes of this discussion, it is important to note that, according

to Mcllwain:

a) the English law tradition of limiting power is the oldest in Europe
(Mcllwain 2007, 15-16), having been effectively in place since the Middle
Ages. In historical terms, this distinguished the Kingdom of England from
contemporaneous continental political formations.

b) This tradition is the heart of English constitutionalism, and

¢) due to its venerable age, there was no perceived need for a codified

constitution to limit power (Mcllwain 2007, 16).
It is important to emphasise that English (or ‘Anglo-Saxon’)
constitutionalism does not have the statutory nature typical of the RS
framework, exemplified in the Kantian model of autonomous, rational, and
legislative will.* For centuries, the RoL has synchronised the workings of
the Crown’s institutions, rendering a codified constitution unnecessary.

d) This practice of law application, coupled with the crucial recognition
of what constitutes law by common courts (the bottom-up and
common filtering of legal norms), stands in contrast to the tradition of

2 Henry de Bracton is the author of perhaps the best-known medieval treatise on English law de
Legibus from 1256, followed only by Blackstone’s systematic work from 1758. Cf. Tubbs (2000, 7-22).

3 Tt is footnote 30 to the text (Haskins 1955, 529-538). Precisely, the passage cited by
Palombella comes from (Haskins 1955, 535-536).

4 Cf. Immanuel Kant, “The concept of every rational being as one who must regard himself as
giving universal law through all the maxims of his will, so as to appraise himself and his actions
from this point of view, leads to a very fruitful concept dependent upon it, namely that of a kingdom
of ends. By a kingdom I understand a systematic union of various rational beings through common
laws”: Groundwork of the Metaphysics of Morals: 4: 433; in Kant (2008, 83).
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written continental law and centralised control of legal norms — centralised

norm-setting.

However, two additional factors are crucial for understanding the
development of these divergent traditions:

— From a historical perspective, to fully understand common law and
the relationships it fostered between legal entities, it is important
to appreciate the centrality of private law and the institution of contract,
which have traditionally held greater significance than public law. This
has created a distinctive tension within the RoL between these branches,
a dynamic that remains very tangible today, and to which we will return
in a later section.

— As AV. Dicey emphasised, in common law, the term “The ‘rule of
law’ lastly, may be used as a formula for expressing the fact that with
us the law of the constitution, the rules which in foreign countries
naturally form part of a constitutional code, are not the source but the
consequence of the rights of individuals, as defined and enforced by the
Courts” (Dicey 1915, 121 — authors’ emphasis). In other words, the RoL
is characterised by the openness of legal sources, to which the judiciary
has privileged access.

e) It is essential to highlight the connection between the emergence of
‘Anglo-Saxon’ constitutionalism and the process of centralising English
law. Mcllwain argues that until the early seventeenth century, both in
England and on the Continent, “constitution” always means a particular
administrative enactment much as it had meant to the Roman lawyers. The
word is used to distinguish such particular enactments from consuetudo
or ancient custom (Mcllwain 2007, 23). These acts were significant for the
very effective and comparatively rapid centralisation of law in England,
particularly involving the incorporation of varied local customs from
southern Britain (Langbein et al. 2009, 12; Van Caenegem 1988, 11, 23 et
seq.). He describes this process of centralising English law as follows:

The common law of England is an English jus gentium compounded of many pieces of
local custom. In like fashion the jus gentium of Rome consisted of the legal principles
“common” to the Italian states which Rome’s expansion merged in the Roman judicial
system. Among the unsung heroes of English constitutionalism are the great justiciars of
Henry II, such as Richard de Lucy and Ranulf Glanvill, who were doing for English law
what, centuries before, the long line of obscure but important praetores peregrini had
done for the Roman. (Mcllwain 2007, 49-50; similarly writes: Clanchy 1998, 109-112)

f) Mcllwain views the process of centralising English law through the lens
of an analogy with Roman law, and this has significant implications for us.
The argument supporting the pivotal role of the medieval period in shaping
English constitutionalism and the concept of the RoL is related to the thesis
(ChHM_T?2) on the particular — and in our view, ‘subversive’ — influence of
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Roman law on common law.’ This influence can be considered subversive
because, in our view, it represents a methodological meta-influence of
Roman law on common law that occurred precisely in the twelfth and
thirteenth centuries. As a result, by the end of the thirteenth century,
English law had developed a form of ‘resilience’ (a kind of unique systemic
immunity) against any future attempts to adopt solutions from Roman law
in a mimetic manner (Mcllwain 2007, 54).

In the light of primary sources and contemporary research, Mcllwain’s
views can certainly be debated as regards the specifics of what is ‘common’
in English common law and how it developed during the medieval period
and later (Tubbs, 2000; Haskins 1955). The key and undeniable value of
Mcllwain’s contribution is his emphasis on the pluralism of legal sources,
the unsystematic nature of the law (as indicated by the reference to ius
honorarium oriented towards aequitas), and the significant role of judges,
especially in the twelfth and thirteenth centuries (Mcllwain 2007, 50).
Mcllwain also points out another analogy between Roman and English law:
the substantial role of legal fictions in both systems. These enhance the
flexibility of the law in the hands of interpreting judges, thereby enabling
the law to better respond to the issues currently faced by its addressees
(Mcllwain 2007, 51).

g)In medieval common law, private law and public law were closely
intertwined. One might question whether this close connection between
private and public law truly reflects the influence of Roman law
on English law, as this seems debatable, especially when considering the
early development of the Kingdom of England. However, for the purposes
of our discussion, this is a secondary issue, in the sense that the fact of
this proximity and its significance is undeniable (Mcllwain 2007, 56).
Mcllwain emphasises what Haskins would continue to stress seventeen
years later: the limitation of the king’s power through the fact that cases
involving the ruler were judged by exactly the same courts that judged the
cases of his subjects. In essence, the common courts adjudicated matters
concerning what was fundamental to the law, common to every legal
subject, namely issues of property (Langbein et al. 2009, 13) and, at the
same time, liberties.

It is noteworthy that the consequences of this exceptionally close
connection between private and public law were extensively and deeply
discussed at the turn of the twentieth and twenty-first centuries, in
relation to Europeanisation processes and the phenomena of New Public

5Tt is worth recalling here that the teaching of Roman canon law was banned by Henry II at
the highly significant Assize of Clarendon (1166), exactly 100 years after the Battle of Hastings,
which re-secularized the kingdom and, among other things, introduced trial by jury. Later,
Henry III prohibited the teaching of civil law in London.
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Management and Post-New Public Management. This was a new trend in
public management, borrowed from the English law tradition and applied
on the Continent, where the category of operational efficiency was
extrapolated from the private to the public sphere (Veraldi 2023, 479),
without significant normative distinctions being made between them. In
this paper, we therefore posit that another characteristic feature of the RoL
is precisely this close connection between private and public law, or, as
Palombella emphasizes, the irreducible tension between them, which
is quite foreign to the statutory culture of the Rechtsstaat. In the latter,
the legitimisation of the private sphere, based on interests, is significantly
different from the legitimisation of the public sphere, typically grounded
in the notion of the common good or deontological categories, and only
exceptionally based on the category of social interest.

h) Another important and specific way in which Roman law influenced English
law is connected with Mcllwain’s interpretative thesis concerning medieval
source texts (ChHM_T3). According to Mcllwain, Bracton consciously
and competently — due to his evident and recognised knowledge of Roman
law and Latin — redefined the key Roman law formula determining the
sources of English law as ‘only an authoritative promulgation by the king
of what the magnates declare to be the ancient custom’ (Mcllwain 2007,
65), which the king could not change in accordance with his arbitrary will.
Notably, the king could change the law arbitrarily, but then he would be
acting against the very principle legitimising his power — namely, against
the oath he had taken to protect the (private) rights of individuals (Mcllwain
2007, 76) — thus making his actions ultra vires (Mcllwain 2007, 77).
Mcllwain argues that the essence of medieval English constitutionalism
is precisely this legitimisation of royal power through the endorsement
of the will of the people, who wish for their individual private rights
to be effectively protected, and for peace to be maintained. Crucially,
it can be said that this medieval English constitutionalism sanctioned the
centralisation of the legal system in the name of protecting the private
rights of the individual.

Interestingly, eight to nine centuries later, similar tendencies can be
observed in the development of European constitutionalism. The essence
of expanding the powers of EU institutions, and thus the reason for
centralising the legal system, is the protection of fundamental rights as
embodied in the Charter of Fundamental Rights of the EU.°

6Tt was the European courts: the CJEU and the ECtHR, invoking the protection of individual
rights, that led to the operationalisation of the RoL and, using Loughlin’s terminology, supported
the development of the ‘Rule of Judicature.” We can note a vital dialogue conducted between the
ECtHR (which initially had a stronger legitimacy to creatively enshrine the rights of the individual)
requiring protection against the oppressive state apparatus provided by the Convention (ECHR),
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i) A key issue that Mcllwain (ChHM _T4) identified and that Palombella has
subsequently adopted as a central theme in his publications and discussed
extensively is the dual conceptualisation of power characteristic of
medieval English constitutionalism, reflected in the concepts of jurisdictio
and gubernaculum.

To him (Bracton) leges (in the narrow sense of the word), constitutiones,
and assisae are nothing more than administrative orders and therefore
a part of ‘government’ — something which ‘pertains to the administration
of the realm (pertinet ad regni gubernaculum)’ — and as such are properly
within the king’s exclusive control. Definitions of ‘right,” on the other
hand, share the character of the immemorial custom they define, and
these, Bracton says, “since they have been approved by the consent of those
using them and confirmed by the oath of kings, can neither be changed nor
destroyed without the common consent of all those with whose counsel and
consent they have been promulgated” (Mcllwain 2007, 75).

In brief, the concept of gubernaculum pertains to the public sphere,
overseen by the ruler, while the concept of jurisdictio refers to the private
sphere, which requires protection and is safeguarded through the ruler’s oversight
of the public sphere. Thus, the concept of power is dual in nature, which contrasts
sharply with the separation of powers at the core of the RS concept.

Before analysing selected passages from Palombella’s works, it is important
to highlight two key points from Mcllwain’s research: first, the discussion
of gubernaculum and jurisdictio in England had parallels on the Continent,
particularly in debates over the interpretation of Roman sources, notably
regarding the distinction between “the merum et mixtum imperium et jurisdictio
of the Roman law sources” (Mcllwain 2007, 86, footnote 36). In other words, the
Continental equivalent of the English law tension between private and public
spheres was the tension between legislative and executive power.

Second, while Roman law influenced English common law at a methodological
meta-level, it did not influence English common law by producing solutions
directly modelled on those of Roman law. According to Sir Maitland, what
impacted English law in the twelfth century was rather the rationalism of Roman
law (Pollock, Maitland 1968, first published 1895, ciii—civ).

and the CJEU. A bridge to this dialogue was the interpretation of, in particular, Article 47 of the
Charter of Fundamental Rights, which made it possible to transpose the standards developed, e.g.
against the background of Article 6 of the ECHR, into the body of the CJEU’s jurisprudence. See
Polakiewicz and Kirchmayr (2021, 361).

" Mcllwain quotes firstly Folio 55 B and then Folio 1B (references 21 and 22) (Bracton 1922).
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3. THE CHARACTERISTIC TENSION IN THE RULE OF LAW BETWEEN
GUBERNACULUM AND JURISDICTIO, OR THE HISTORICAL NATURE
OF LEGAL CONCEPTS

Gianluigi Palombella, in The Rule of Law and its Core (Palombella 2009a) and
The Rule of Law Beyond the State: Failures, Promises, and Theory (Palombella
2009b, 451, 453—454) — here one can see the Rechtsstaat associated with
gubernaculum) tackles the dichotomy between gubernaculum and jurisdictio.
While Palombella’s approach to these concepts is interesting and inspiring,
it overlooks some key aspects that Mcllwain highlighted, such as the nuanced
interpretation of the reception of Roman law by English common law.

The essence of Palombella’s reading of the jurisdictio and gubernaculum
dichotomy is contained in the following passage:

Contrary to the Rechtsstaat (or the Stato di diritto), understood as a peculiar form of the State,
the rule of law as an ideal presupposed that, in part, positive law lies beyond the disposal or
“will of men”, of the King, or of the sovereign power. Accordingly, as a relationship, the rule of
law provided a link between two essential western law domains, harking back to the medieval
tradition evoked through the couple jurisdictio- gubernaculum, i.e. justice and sovereignty.
(Palombella 2009a, 1)

First, Palombella suggests the key to the conceptual pair of jurisdictio and
gubernaculum lies in the tension that arises between them, which he describes
as “the tension between a law of justice and the law from sovereignty (Which
today for us means democracy)” (Palombella 2009a, 21). The dual concept of
power is therefore relational, and as such generates inherent tensions.

Second, we should note that he redefines the power denoted by the term
gubernaculum, shifting the focus from executive power to legislative power,
and this is how sovereignty should be understood in his works. It is worth mentioning
that Mcllwain, from whom Palombella draws inspiration, not only presented the
original thesis on Bracton’s redefinition of the sources of law, according to which
the king declares what the magnates, after consultations, deem to be ancient
custom, but he also emphasised that gubernaculum refers to the public aspect of
power — the authority the sovereign exercises to protect individual rights, liberties,
and property, as pledged in the coronation oath.® A point worth considering is that
the tension resulting from Palombella’s reinterpretation of the terms — namely,
between judicial power and democratic processes — is a characteristic feature,

8 Understanding the concept of the contract and the fact that in English law, ‘the vassal of my
vassal is my vassal’ — and that the sovereign was exclusively the king — is key to grasping Thomas
Hobbes’s contractualism. At the same time, it is also crucial for understanding the political role of
the king’s advisory bodies (the aristocracy) and the transformation of the King’s Court.



Jurisprudencial Siblings?... 15

but more so in contemporary contexts, such as in the construction of power in the
United States (Scalia 2002, 73-86).°

Palombella also omits other elements of common law emphasised by
Mcllwain that are familiar from historical accounts, as well as the tension between
the legislative and executive powers characteristic of the Continent. For example,
after the Norman Conquest, power in England — especially within the legal system
— was centralised more rapidly and efficiently than on the Continent. This was
largely due to the Assize of Clarendon (1166) and subsequent assizes, such as the
Assize of Novel Disseisin. This was a pivotal process that introduced a form of
ius gentium in England through the development of the common law. In our view,
this centralisation of power, especially within the legal system, has multifaceted
and fundamental significance in the light of Palombella’s thesis regarding the
characteristic tension in the RoL — which he conceptualises as a binary opposition
— between gubernaculum and jurisdiction.

The upshot of this tension was the generation of constraints and control over
the royal power and prerogatives associated with gubernaculum, which in all
likelihood later served as the foundation for the concept of ‘checks and balances’.
It is worth noting that in regions such as the Polish-Lithuanian Commonwealth,
a similar tradition of land assemblies began to develop approximately a hundred
years later (Zwierzykowski 2006, 63—71). However, this tradition is not typically
interpreted as foundational to the RoL, as it lacked the second component of the
tension — the centralised power through which the king, exercising his authority
within gubernaculum, could effectively and fully realise his sovereign power.
In other words, the tension between the pair of concepts might have developed
not only because the protection of jurisdictio by the king became an effective
basis for legitimising royal power in twelfth-century England but also because
the king was strong and effective enough, and his power sufficiently centralised,
to actually fulfil his coronation oath. In contrast, on the Continent, the situation
was quite different. The ravages of war prevented or delayed the emergence of
sovereign states until the Peace of Westphalia (1648), which would subsequently
or simultaneously facilitate the processes of centralisation of power.

 Antonin Scalia reminds us: “When Europeans speak of the separation of powers, it is
generally a synonym for the independence of the judiciary. That is a part of separation of powers,
to be sure, but only a very small part. In our system it includes, in addition, not only separation
between the two political branches, but also, as far as the courts are concerned, supremacy (within
their own house, at least) with regard to interpretation of the Constitution. Thus, unlike in England,
our courts — state as well as federal, courts of first instance as well as courts of last resort — can
ignore a duly enacted law of the legislature” (Scalia 2002, 74-75).
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In the words of Paul Tiedemann:

The basic idea of the formal Rechtsstaat is to domesticate the state [...]. Domestication by
statutes demands first the internal separation of legislative and executive powers. [...] It is rather
a mechanism of mutual hampering. [...] The separation of power tends also to improve the
rationality of rule. [...] Rationality of rule is in itself a contribution to the safeguard of freedom
because it protects against senseless and arbitrary restriction of freedom, i.e. it protects against
sacrifices of freedom that are not connected with a common benefit. (Tiedemnann 2014, 174)

We agree with Palombella’s thesis on the fundamental dual tension inherent
in the RoL — it is not a vertical tension characteristic of the RS, where ‘law comes
from above’, from the legislator, but rather a horizontal tension among ‘equals’.
However, regardless of how we interpret the duality created by gubernaculum and
Jurisdictio, itis essential to recognize that common law and its particular version
of the RoL are rooted in the recognition of pluralism and the openness of legal
sources — the very factors that generated this dual tension. The constitutional
closure of legal sources significantly reduces this tension.

It is this pluralism that leads Mcllwain to compare English common law to fus
gentium. What was always ‘common’ in common law, then, were the common
courts, where everyone’s affairs — particularly those concerning property and the
liberty tied to property (land) — were adjudicated in the same manner.

Itis important to recall what Mcllwain strongly emphasises: “On the Continent,
the transition from the medieval theory of dominium to the modern theory of
sovereignty — the theoretical concomitant of the development of the modern
nation-state — was made largely in the form of a changing interpretation of the
merum et mixtum imperium et jurisdictio of the Roman law sources” (Mcllwain
2007, 83, footnote 36). In other words, the transition from the medieval theory
of dominium to the modern theory of sovereignty occurred on the Continent
through a shifting interpretation of the tension between, on the one hand, the
powers to make laws (and issue orders)'’ and, on the other hand, the powers
to enforce the death penalty (civil law system) following a proper judicial
process. This generated the need for a conceptualisation of the separation of
powers that was different from the need for the checks and balances that originated
in medieval England.

j) As Palombella rightly emphasises, the concept of the RoL is historically
shaped (Palombella 2009a, 9), and “the meaning of the Rule of Law
depends on an enduring continuity with its own past” (Palombella
2009a, 8). Thus, the tension reflected in it between the rights of private
individuals and public power is, in our view, historically mirrored in
English institutions and culture. A historically shaped concept is not
analytically created, and therefore all contextual elements — culture,

1 The transition entails the following distinction: on the Continent issued orders are expected
to make order, while in England/UK commands are made in order to govern.
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institutions, society, as well as the knowledge and perceptions of
citizens concerning all of these elements — are of crucial importance for its
connotations and interpretation. Concepts such as the Rule of Law or the
Rechtsstaat are historical in nature as they designate the principles and
functioning of various national, governmental, or public institutions, the
societal knowledge embedded in these principles, and citizens’ competence
to exercise their rights through these guaranteed institutions. As Jirgen
Habermas aptly points out:

[D]emocratic institutions of freedom disintegrate without the initiatives of a population
accustomed to freedom. Their spontaneity cannot be compelled simply through law; it is
regenerated from traditions and preserved in the associations of a liberal political culture.
(Habermas 1999, 130-131)

Thus, one can only speak of legal institutions to the extent that there are
citizens who possess the necessary skills and habits to use them in a competent
manner — a competence which is shaped through a spontaneously — but reflective-
ly — formed tradition. Therefore, when building institutions, it is essential to un-
derstand and appreciate the tradition into which they are to be integrated, and
to recognise who their competent users could be, rather than merely considering
them as abstract addressees.

4. ON THE FAILURE TO DISTINGUISH BETWEEN THE CONCEPTS
OF THE RULE OF LAW AND THE RECHTSSTAAT — A CASE STUDY

A comprehensive understanding should always be — from a philosophical
perspective — critically grounded. Thus, it is important to emphasise that the RoL.
originated in a system that sought to balance judicial and executive powers in
response to both the privatisation and publicisation of law. Historically, the RoL
addressed the dual tensions arising from the strong centralisation of power, which
set it apart from (made it heterogeneous in relation to) the classic continental
notion of balancing and tri-partition. Nowadays, the RoL is considered the
rationale behind the principle of the tri-partition of power and the principle of
the balance of powers. This evolution underscores the significance of the RoL in
shaping modern governance (Varga 1973, 205 et seq.; Varga 2021, 245 et seq.;
Varga 2022).

This can be highly perplexing since —unlike the RS, with its flagship tripartite
tension — the concept of the RoL is genetically encoded with a system of the sources
of law that is open and pluralistic, which generates a dual tension. Consequently,
in the concept of RoL significant emphasis is placed on the active and creative
role of the courts (Davies 2014, 1579), while in RS the key role is assigned to the
assumption of the rational legislator and the closed system of the sources of
law (Nowak 1987, 137-146, 147-164). At the same time, it is recognised that it is
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the idea of the rational legislator that safeguards the axiological dimension of both
legal interpretation and accurate legislation: “On the one hand, it protects us from
the arbitrariness of individual lawyers; on the other hand, it prevents the practice
of law from reflecting the political opportunism that guides the conduct of actual
lawmakers” (Kozak 2002, 154).

In the classic RoL, the centralisation of power is legitimised by the protection
of private interests. In contrast, in the concept of RS, individual interests do not
take precedence — as per the legal argument — over the public interest. Let us note
that the term ‘rule of law’ is expressis verbis articulated within the framework of
EU law: it appears in in EU legal regulations; and the EU bodies, including the
Court of Justice of the EU (CJEU), employ this term. As is well known, at
the proclamation level, the RoL. was enunciated long ago. It suffices to recall, for
example, Article 2 of the TEU,!! which states:

The Union is founded on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons belonging
to minorities. These values are common to the Member States in a society in which pluralism,
non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.
(Authors’ emphasis)

It is clear that, in this provision, the term ‘rule of law’ serves as a rhetorical
device rather than a fully articulated concept.!? Its primary function is to indicate
certain axiological preferences of the legislator and to refer to the EU as a community
of pluralist values (Burgess 2017). Hence, it seems that the proclamation of the
values associated with the term RoL did not originally entail that the sphere
of EU law would be dominated by the English law notion of RoL, or that (in
the conceptual sphere) the notion of the RS or ‘etat du droit’, which is typical
for Continental systems, i.e. the systems of most EU Member States, would
be — to all intents and purposes — rejected.'

The point is that the ‘rule of law’ is a term that characterises common law
and thus a term that functions in the English language (sic!). It should therefore
be noted that when legal acts are translated into the equivalent legislation in the
national languages of the EU Member States, the term is most often translated
— into these national languages — through the concept of ‘the state of law’/
Rechtsstaat. In Polish official translations of EU legal acts, the term ‘the Rule of
Law’ is rendered as ‘panstwo prawa (the state of law)’ or ‘the legal state (panstwo
prawne)’ sometimes as ‘lawfulness (praworzadno$c¢)’, but not as ‘the rule of law
(rzady prawa)’. In official translations of EU legislation, the term ‘Rule of Law’ is
rendered as follows: French — L’Etat de droit; Spanish — El Estado de Derecho;
German — Die Rechtsstaatlichkeit; Croatian — Viadavina prava; Slovak — Pravny

' TEU — Treaty on the European Union (OJ. 2004, no. 90, item 864/830 as amended; C 202/13).
12 However, there are authors for whom the concept is clear, e.g. Pech (2022).
13 On the differences, see Varga (1973, 205 et seq.; 2021, 245 et seq.; 2022).
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Stat; Maltese — L-istat tad-dritt, Czech — pravnim staté; Danish — (I henhold til)
retsstatsprincippet; Estonian — Oigusriigis peavad, Irish — Leis an smacht reachta;
Italian — Lo Stato di diritto; Latvian — Tiesiskums; Lithuanian — feisinés valstybés
principu; Hungarian — A jogdllamisdg; Dutch — De rechtsstaat, Portuguese
— O Estado de direito; Romanian — Statul de drept, Finnish — Oikeusvaltioperiaate;
Swedish — Rdttsstaten.

This prompts the question: why is this the case? Is it a way of forming a new tra-
dition in which the two terms are made equivalent; or is it rather a legacy of a moment
when the Continental countries and the UK (i.e., pre-Brexit) attempted to frame the
future together, and thus the translations — equivalent according to the equivalence
of all EU languages' — were meant to respect the two different traditions in which
the EU Member States had operated for centuries? Or was it simply a conceptual
oversight? We, again, say ‘yes’ to Professor Loughlin who states that “Formulations
such as Rechtsstaat and [’Etat de droit have emerged from different constitutional
traditions with different political histories. Despite the similarity of their formula-
tions, these expressions are not direct equivalents” (Loughlin 2010, 313).

At the same time, it is worth pointing out that in the initial construction
of the EU, when the Executive was dominant and the Judicial power was the
guardian of rights, with the (initially) minor importance of legislative bodies (as
they acted in an opinion-making rather than a law-making manner), provided
favourable conditions for the reception of precisely the English law concept
of RoL. This thesis is confirmed by the analysis of the content of the treaties,
the preservation of the division of competencies between the EU and the
Member States, but also by the path that the EU took from 2018 to 2023, with
the fundamental participation of judicial bodies — both the national courts of the
Member States and the CJEU.

As it is rightly observed:

In what can now be considered some of its most groundbreaking judgements of the last years,
the Court (CJEU) has taken upon itself to protect the EU principle of the rule of law by infusing
it with normative life. In this sense, the Court has made clear the justiciable nature of the rule
of law in the EU, as well as progressively expanded its own jurisdiction over matters falling
under its ample umbrella. (Polak 2024, 173; similarly: Spieker 2023)

4.1. The procedural framework for conceptual transformation — assumptions

Two mechanisms provided for in the treaties have proven crucial for
the conceptual transformation: the so-called preliminary ruling procedure
(Article 267 TFEU)" and the infringement procedure (Article 258 TFEU).

4 See Regulation No. 1 defining the language regime of the European Economic Community
(OJ 17, 6.10.1958, p. 385).

5 TFEU — 0J 2004.90.864/2 — Treaty on the Functioning of the European Union — consolidated
text taking into account the amendments introduced by the Treaty of Lisbon.



20 Karolina M. Cern, Barbara Janusz-Pohl

It should be emphasised that they were not initially treated as mechanisms
established for the protection of the RoL, since the RoL was indicated as a value
in the above-cited Article 2 TEU and was considered to be fall in the sphere of the
Member States’ autonomy (Pech 2016, 1062 et seq.; Van Elsuwege, Grimmelprez
2020, 8 et seq.; Rizcallah, Davio 2020, 122 et seq.; Kochenov, Bard 2019, 243
et seq.), i.c. their autonomous interpretation of values. It is worth mentioning
that under the preliminary ruling procedure, it is the national court that refers the
question to the CJEU for a preliminary ruling, which thereby reinforces the status
of national courts as European courts.

The infringement procedure is triggered by the European Commission (EC)
in the event that a Member State is found to have violated one of its obligations un-
der the ratified Treaties (Article 258 TEU)." It should be noted that before the CJEU
framed its own jurisdiction through the operational interpretation of the RoL, it
used to respond in RoL cases, at the request of the EC, through this very EU
mechanism (Article 258 TFEU) (Polak 2024, 178). Presently, a third mechanism
has also been added to the two basic modes, which has served to transform, clarify
and concretise the operational framing of the RoL within the framework of Euro-
pean constitutionalism. This third mechanism, set forth in Article 263 TFEU," is
explicitly indicated in Regulation (EU, Euratom) 2020/2092 of December 16, 2020,
on the general system of conditionality for the protection of the Union’s budget'
(hereinafter the Regulation). In the event of the sanctioning procedure provided for
in this Regulation being triggered, a decision of the EU Council freezing EU funds
against a state violating the rule of law may become the subject of a complaint un-
der the procedure outlined in Article 263 TFEU.

In other words, based on the aforementioned two mechanisms (preliminary
questions and the infringement procedure), the CJEU developed an operational
formulation of the RoL, and in the last step, based on the acquis of case law,
a legal definition of the RoL was introduced into EU secondary law for the first
time (Article 2 of the Regulation).

From the perspective of the theses put forward in this article, this
concluding step, i.e. establishing a legal definition, is of crucial importance.
The conceptualisation of RoL in the EU initially resulted from the interpretative
rulings of the CJEU and was thus a product of the actions of the judiciary, yet
the law-making role of the courts is part of the traditional English law concept
of the RoL. However, due to the diverse cultural contexts of the Member States
and the strong normative influence of the cultural patterns of the RS, there was

18Tt is worth mentioning that also other provisions were considered as a normative source for
strengthening the rule of law (Kochenov 2011).

7 Case C-274/14 Banco de Santander SA, ECLI:EU:C:2019:802 (Butler 2020).

18 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of
16 December 2020 on the general system of conditionality for the protection of the Union’s budget.
Official Journal of the EU 2020 L 433 I/1.
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a desire for a ‘definitional’ closure in statutory law. Ultimately, therefore, the
adoption of a legal definition of RoL in the Regulation can — in our view — be seen
precisely as a manifestation of the conceptual friction between the English law
understanding of Rule of law and the Rechtsstaat framework.

4.2. Phases in the development of an operational conception of the Rule of Law

The ruling of the Grand Chamber of the CJEU of 27 February 2018 is
considered to have constituted an ‘interpretational touchstone’ or significant
breakthrough in terms of its previous jurisprudence — case C-64/16 (preliminary
reference Associagdo Sindical dos Juizes Portugueses v. Tribunal de Contas).”

It was in this judgment that the CJEU laid the foundations for the
operational approach to RoL by recognising that Article 19 TEU concretises
the value of RoL as defined in Article 2 TEU. By this concretisation of the value
of the RoL, Article 19(1) TEU states that:

Everyone whose rights and freedoms guaranteed by the law of the Union have been violated
shall have the right to an effective remedy before a court, following the conditions laid down
in this article.

Nevertheless, it is important to note that a decisive element of the
aforementioned operational framing of the RoL was Article 47 of the Charter
of Fundamental Rights,”® which legitimised the RoL by reference to the
protection of the fundamental rights of the individual, according to which:
“Everyone has the right to a fair and public hearing within a reasonable time by
an independent and impartial tribunal previously established by law.”

On the basis of these specific provisions, the Court confirmed that the right
to an effective remedy for violation of rights and freedoms shall be guaranteed
by an impartial and independent court. This right to an effective remedy and
its institutional guarantees were thus explicitly linked to the RoL formula.
This operational formulation of the RoL has enabled uniform guarantees to be
extended to all national courts, perceived as courts of a common system of justice,
with the CJEU as its guardian. Thus, there has been a clearer uniformisation of
the EU judiciary under the umbrella concept of the access to effective judicial
remedy (enriched by all guarantees for an independent judiciary established in
Art. 47 of CFR).

As the Court has explicitly stated, the very existence of effective judicial
review to ensure respect for Union law is an integral feature of the RoL and

Y ECLI:EU:C:2018:117. Cf. Bonelli and Claes (2018, 620 et seq.); Schmidt and Bogdanowicz
(2021, 1061-1100).

20 Charter of Fundamental Rights of the European Union, 26 X 2012, OJ C 326/02. See about
the normative potential of the Charter (Lazowski 2013, 573 et seq.; Eeckhout 2002, 940 et seq.).
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requires independent judiciaries.?! The Court elaborated on its earlier theses
about the scope of EU law regarding the exclusive competences of the Member
States, and the effect of this judgment was to state that the organisation of the
judiciary of individual states is not the exclusive domain of the Member
States. We note that this can be interpreted, from the perspective of sections
(2) and (3) of this article, as a political move, characteristic of the moment when
the tension between gubernaculum and jurisdictio was identified, in the process
of transforming the RoL, just as it was in medieval common law. After all, a law
controlled by the judiciary is more flexible than a law stiffened by the control
of the legislature. The question that then emerges is this: How exactly should
we understand the gubernaculum in the EU and with whom, with what body or
bodies, should the figure of the ruler / king be associated? Is it the executive bodies
of individual EU Member States, or some other strictly EU bodies? However, if it
is centralisation proceeding in accordance with the Simmel-Coser principle, then
identification of the ‘external threat” would also be important at this point.

One can further note a whole series of decisions by the Court, i.e. those con-
cerning Poland, though also Romania,* Malta and Bulgaria, in which the opera-
tional formulation of the RoL was elaborated by identifying specific features
of judicial systems and safeguards of independence, including judicial indepen-
dence and the non-transferability of judges, or certain organisational changes
in the judiciary (e.g., in the context of disciplinary proceedings against judges),
which were introduced by the Member States, and which the Court considered
to have lowered the standard of the rule of law at the moment of the country’s ac-
cession to the EU (Kochenov, Pech 2021).

Nevertheless, due to the heterogeneous judicial systems of the Member States,
which were already formed at the time of accession, the Court faced the charge of
establishing a different RoL standard for each Member State. The solution adop-
ted to justify its line of jurisprudence was the principle of non-regression,
interpreted from Articles 2 and 49 of the TEU as applied in the judgment of
April 20 2021, Repubblika (Case C-896/19) (Kochenov, Dimitrovs 2021;
Lazowski 2022, 1803—1822). The CJEU, by answering the preliminary questions
posed by the Maltese court regarding the national rules for the appointment of
judges, not only once again confirmed the competence of the CJEU to assess the
rules for the appointment of judges in terms of their compatibility with EU law,
but more importantly, the CJEU stated for the first time that a Member State

2l See C-64/16, ECLI:EU:C:2018:117, paras 32-36. of the Judgment in Case C-64/16 Judgment
of the Court (Grand Chamber) of February 27, 2018 in Case C-64/16 Associagdo Sindical dos Juizes
Portugueses v. Tribunal de Contas, ECLI:EU:C:2018:117.

22 On May 18, 2021 the Grand Chamber of the CJEU issued a judgment in the case of the
justice system reform in Romania. Asociatia Forumul Judecatorilor din Romania, et al. C-83/19,
C-127/19, C-195/19, C-291/19, C-355/19 and C-397/19, ECLI:EU:C:2021:393. See Kadlec and Kosar
(2022, 1823-1852).
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may not introduce changes to its legislation that lower the level of protection
of judicial independence and thus violate an aspect of the RoL. The tool for
checking a given change — and its authorisation or lack thereof — is the CJEU’s
case-by-case assessment, i.e. full individualisation of approval for each
Member State. This aroused resistance from some states, articulated by invoking
charges of violating the equality of states and creating double standards for
new and old EU members. The analysis of the RoL criteria was thus an ad casum
analysis, because it involved different judicial systems and varying aspects of
violations, due to which the uniformity of the operational approach of the RoL
was considered to be under threat.

4.3. Referring to the formal and substantive approaches to the Rule of Law

The scholarly literature distinguishes between formal and substantive ap-
proaches to the RoL (Raz 1979, 10). Formal conceptions emphasise the requirement
to observe the law, regardless of its content, and focus on procedural aspects (the
procedural criteria to which the law must conform). Substantive approaches are
based on the distinction between ‘just and unjust law,” and assume that the require-
ment to observe the RoL applies solely to just law, i.e. law with specific content. It
is recognised that the mere fact a law is in force does not necessarily render it ap-
plicable, since a law, to have any merit at all, must also be a ‘just law’: it must meet
requirements embodied in values external to itself (in this case, a system of norms).
Both approaches to the RoL also include, in addition to the postulate of the legiti-
mate action of the organs of state power, those postulates that relate to the specific
features that the law should possess (e.g., relating to the way the judicial power
is formed; guarantees of its independence and autonomy from other authorities).
In the formal approach to the RoL, the focus is not so much on compliance with
the law as on respecting laws that meet appropriate formal requirements, one of
which is legal certainty. We can say that such requirements concern the way law
is enacted, the separation and protection of different branches of government, and
adherence to the principle of separation of powers (Kordela 2008, 589).

The formal and substantive concepts of the RoL do not compete with each
other in the sense that for the most part they address different issues. The pragmatic
importance of the substantive concept of the RoL is primarily manifested in the
fact that it can influence the application and interpretation of the law by the courts.
Under certain conditions, it can modify the norms of positive law in a just manner;
in systems of statutory law, the courts then acquire certain law-making powers
at the expense of the legislature. Formal RoL concepts seem more stable, but in
legal rather than political terms, since in the latter case they can also be prone
to instrumentalisation. This becomes manifest in the absolutisation of the formal
aspects of law over the content of norms (Varga 2022, 13 et seq. See also: Burgess
2017, 195; May, Winchester 2018).
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Relating the substantive and formal conceptualisations of the Rule of
Law, as a matrix, to the operational view of the RoL developed by the CJEU’s
jurisprudence, we note that the latter fits into the substantive view to the extent
that it legitimises the law-making activities of judicial bodies. However,
analysing how the CJEU itself interprets the law-making competence of the Court,
as well as the way in which it relates the values protected by Union law to specific
formal guarantees regarding the right to an effective remedy, we note that these
guarantees are already associated with the formal formulations of the RoL,
rather than the substantive ones.

4.4. Codifying the Rule of Law — an analysis of the Regulation

The grounds for legislative attempts to define the RoL can be traced to the
‘awakening of the supranational system’ (Bogdandy et al. 2021). An element of
this phenomenon identified by scholars is the recognition that the mechanisms set
out in Article 7 TEU aimed at guaranteeing the RoL do not facilitate adequate
responses to Member States who are alleged to be backsliding with regard to the
RoL. Indeed, as Andras Sajo rightly points out:

It will be difficult to find systemic violations of RoL in smart illiberal democracies, because
(1) the EU lacks clear common benchmarks, and even if ex post such benchmarks are agreed
upon (which is highly unlikely), applying them retroactively is highly problematic for RoL
abhors natural law; (2) the legal concept of RoL is uncertain, even if it has enough consistency
to find specific violations on formal grounds (e.g., violation of retroactivity, etc., lack of
authorization) (Sajo 2019, 371).

Sajé refers to the enigmatic nature of the operational formulation of the RoL
and the need to make it more precise. Consequently, it can be noted that ‘this need’
eventually led to legislative attempts. With the strengthening of the lawmaking
powers of EU bodies, this was made possible only with the aforementioned
Regulation on the Protection of the EU’s Financial Interests (Halmai 2019, 186
et seq.; Kirst 2021, 103 et seq).

Article 2 of the Regulation explicitly states that “For the purposes of this
Regulation, the following definitions shall apply [...]” From a legal perspective,
this means that the Regulation constructs what could be termed a legal definition,
or more precisely, a projective definition with a limited scope of application.”
This is because it is not a universal definition, but one established solely for the
interpretation of this particular piece of legislation. However, since it is the first such
definition established in EU (secondary) law, its importance will undoubtedly grow.
All the more so since Article 2 of the Regulation explicitly indicates that the RoL
“refers to the value of the Union listed in Article 2 of the TEU.” Thus, the quoted
provision both defines the RoL for the purposes of the Regulation as well as exemplifies

2 On legal definitions, see Dybowski (2021, 350-364).
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and directly delineates the content of the term as expressed in treaty law. This
makes the provision legally significant, as it directly defines the RoL in secondary
law for the first time. This definition, in turn, in our opinion, is a manifestation of
the clash between traditional the Rule of Law and the Rechtsstaat. Interpretations
of the meaning of the RoL in CJEU jurisprudence (law-making interpretations) are
being grafted into statutory law, and in such a way, from the perspective of the RS
concept, the system of sources of law is being completed.

Article 2 provides the accepted definition of the RoL, which is worth quoting
here in extenso:

Rule of law refers to the value of the Union listed in Article 2 TEU. It includes the principle
of legality, which means a transparent, accountable, democratic and pluralistic lawmaking
process; the principle of legal certainty; the prohibition of arbitrariness in executive action; the
principle of effective judicial protection, including access to justice, provided by independent
and impartial courts, including with regard to fundamental rights; the principle of separation
of powers; and non-discrimination and equality before the law. The rule of law shall be
understood in a manner that takes into account the other values and principles of the Union
enshrined in Article 2 TEU. (Authors’ underlining)

To adequately determine and clarify the definition of the RoL from Article 2
of the Regulation, it is also necessary to take into account subsequent provisions,
especially Articles 3 and 4. Thus, respectively, Article 3 of the Regulation
indicates that:

[Flor the purposes of this Regulation, a violation of the rule of law shall be indicated by:
(a) jeopardizing the independence of the judiciary; (b) failing to prevent arbitrary or unlawful
decisions by public bodies, including law enforcement agencies, failing to correct such decisions
or impose penalties for them, withholding financial and human resources affecting the proper
functioning of such bodies, or failing to ensure a situation of no conflict of interest; (c) limiting
the availability and effectiveness of legal remedies, including through restrictive procedural
rules and the failure to enforce judgments or limit the effective investigation of violations of
the law, the filing and support of charges in connection with such violations, or the imposition
of penalties in connection with such violations.

Let us note that the adopted definition of RoL is also flexible here. The genus
of the definition is based on a verbal formula according to which “a violation of
the rule of law shall be indicated by ...”. Thus, in this sense, the definition has
a synoptic, illustrative character. It is not difficult to see that the categories it
invokes are open-ended and refer to situations that are largely undefined, in terms
of both their objective and subjective scope.

Article 4(2) of the Regulation, which lays down the rules for adopting measures
to respond to violations of the RoL, also contains an equally flexible formula.
On the one hand, the Regulation introduces seven types of RoL violations, relating
to the scope of the Regulation under review, i.e. the protection of EU budgetary
interests. The point is that the legislative solution adopted is only superficially
detailed, since the last of the categories, contained in point (h) and concerning
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“other situations or actions of bodies, relevant to the sound financial management
of the Union’s budget or the protection of the Union’s financial interests,” clearly
indicates that the rather extensive catalogue of violations is not exhaustive, as it
only constitutes a numerus apertus, and thus only specifies exemplary violations.

Ultimately, the EU legislator’s operational treatment of the RoL, well-
established in the jurisprudence, is validated by a legislative act in the form of the
cited Regulation. However, the definitions contained therein do not really bring
us closer to decoding the content of the concept of the RoL, as the mechanisms
for imposing sanctions contained in the Regulation underscore the discretion and
autonomy of the authorised bodies of the Union as to the assessment of violations
that have occurred. This, in turn, means that we are returning ‘to the beginning’
of the historical-institutional forging of the RoL concept, when the executive
power was centralised for the protection of the rights of individuals, yet was also
subject to constraint from the judiciary.

The introduced mechanism of conditionality raised doubts regarding the risk
of its instrumentalisation. Concerns were expressed primarily by two countries
for which the first stage of Article 7 TEU procedures had already been initiated,
i.e. countries for which the CJEU had repeatedly found violations falling within
the RoL infringements defined in the Regulation, namely Poland and Hungary.
These states brought actions based on Article 267 TEU: C 156/21 and C 157/21,
which led to further judgments of the CJEU, while simultaneously triggering the
third path of activating the Court’s competences.

Under two judgments of the Court (sitting in full) on February 16 2022
(C-156/21, Hungary v. European Parliament, Council of the European Union, and
Case C 157/21, Republic of Poland/Parliament, Council of the European Union),
both complaints were dismissed (Moreiro Gonzalez 2024, 4-5). In the context of
the present discussion, it is necessary to stress that both countries challenged the
right to define the concept of the rule of law, as well as the various categories of
rule of law violations outlined in the Regulation.

The objection raised by the aforementioned states claimed that a valid legal
basis for Regulation 2020/2092 was lacking. It was argued that the Regulation,
adopted on the basis of Article 322(1)(a) TFEU, could not establish a definition
of the concept of RoL, could not specify the grounds for violations of the rules
that make up the concept, nor could it authorize the Commission and the
Council to further clarify the requirements for compliance with the RoL. It
has also been argued that Regulation 2020/2092 establishes a new mechanism, not
provided for in the treaties, for monitoring Member States’ compliance with the
RoL. Thus, it produces effects tantamount to an amendment of the Treaties, which
cannot be accomplished through a mere provision of secondary legislation.*

24 See the OPINION OF THE REPRESENTATIVE GENERAL MANUEL CAMPOS
SANCHEZ-BORDONA submitted on December 2, 2021. 1 Case C-157/21 Republic of Poland
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These claims were soon dismissed by Advocate General Manuel Campos Sanchez-
Bordon, for whom “there is nothing to prevent the EU legislature from defining
it (RoL) more precisely in a specific area of application.” > The Advocate General
recalled that the Regulation contains a list of seven legal principles that must be
interpreted in light of the other values and principles of the Union expressed in
Article 2 TEU. Furthermore, Article 3 of the Regulation identifies certain grounds
for violation of the RoL principles, while Article 4(2) contains an illustrative list
of elements that may lead to a violation of these principles. According to the
Advocate General, the legislator sought to facilitate the application of the RoL
principles and increase legal certainty. He also argued that the characterization of
the RoL by reference to the said principles meets the minimum requirements
of clarity, precision and predictability that the principle of legal certainty entails.

In alignment with the reality of the RoL in the context of the EU’s founding
acts, as shaped by the CJEU jurisprudence, this term should be understood
solely through reference to the values shared by all the Member States, and in
accordance with Article 2 TEU and their interpretation in CJEU jurisprudence.
The adopted formula, like the classic English concept of the RoL, leads to the
centralisation of power to protect the rights of individuals and legitimises
the law-making activity of the courts (especially the CJEU), so at the end
operative concept of RoL means rather the ‘rule of judicature’?® It can be
assumed that such a general definition would not meet the expectations of the
Member States steeped in the culture of the RS, who may find it difficult to accept
the concept of the RoL that, in a sense, ‘genetically’ presupposes the creative
role of the judiciary (even though vectorially limited to the protection of values
and restriction of executive power) (Davies 2014, 1579). As a side note, one must
admit that the creative, law-making activity of the CJEU has already been noted
by legal scholars for some time; and undoubtedly, as of 2018, it has significantly
strengthened and been evident in the context of ‘giving content’ to the RoL.

Thus, in view of the regulations cited above, it is clear that the RoL designates
certain values (Scheppele, Kochenov, Grabowska-Moroz 2020, 3 et seq.; Mader
2019, 133 et seq.):

which most fully convey what is defined in legal studies as the elements necessary for the
formal understanding of the RoL. At the same time, these features — as so-called boundaries
and undefinable values — cannot be explicitly or exhaustively determined. It is worth noting
that the cited Regulation, even though it attempts to specify these premises in as many as three
ways — 1) legal definition, 2) indicated areas of potential violations, and 3) exemplification of

v. European Parliament, Council of the European Union Poland/Parliament and Council (europa.
eu) (Accessed: 13.01.2024).

25 See Advocate General Manuel Campos Sanchez-Bordona: Hungary’s and Poland’s
complaints against the system of conditionality introduced to protect the Union’s budget in case of
violations of the rule of law should be dismissed (europa.cu) (Accessed: 13.01.2024).

26 Similarly Loughlin (2024, 10).
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specific violations — ultimately emphasises that possible areas and examples of violations are
merely illustrative.

Nonetheless, the verbalisation of a legal definition of RoL does not mean
that the process of conceptualising the operational RoL, also referred to as the
progressive judicialisation of the protection of the RoL in the EU, has not been
completed. Within the framework of its formation, we may note further elements,
e.g. related to the issue of admissibility of requests for preliminary ruling, and
indeed, the possession by the requested body of the so-called ‘Judicial Competence’,
i.e. the status of being a court within the meaning of EU law. The body of CJEU
jurisprudence keeps growing. It may be noted that in recent judgments, the
CJEU revisited positions presented in the famous Getin Noble Bank judgment
of 29 March 2022?7 concerning the admissibility of preliminary requests from
so-called ‘fake judges’ (Pech 2021). Inthis regard, letus point to the recent judgment
handed down on 21 December 2023, LG v National Council of the Judiciary,?® or
the Judgment of the Grand Chamber of 9 January 2024, G, Joined Cases C-181/21
and C-269/21.% 1t is therefore rightly pointed out that:

In a series of revolutionary “leaps forwards”, the Court has infused the rule of law with
normativity and equipped national courts with the means to protect their judicial independence
through the combination of Articles 2, 19(1) TEU and 267 TFEU [...] The result, however,
is that there now exists a vast and continuously expanding body of jurisprudence on the basis
of the general framework of Articles 2 and 19(1) TEU that risks transitioning from baseline
criteria to harmonization references alongside an equally growing number of infringement
procedures. (Polak 2024, 203)

5. CONCLUSIONS

In our paper, firstly, we agree with Professor Loughlin that widespread
misunderstandings of the concept of Rule of Law — and at the same time of the
Rechtsstaat — are prevalent today.

Thus, we shed light on how the revered concepts of the RoL and RS have
been shaped by history, making the RoL the main point of reference. These
concepts define the principles and functions of various institutions — national,
governmental, and public — and depend on society’s understanding of these
principles. They rely on citizens’ competence to exercise their rights within
these guaranteed institutions (Juchacz, 2020). For this reason, when Laurent Pech
claims that the RoL is a “well-established and well-defined principle of EU law”
(Pech 2022, 107-138), but not through “a single, detailed provision exhaustively
defining the meaning and scope of the rule of law,” (Pech 2022, 120) his claim

27 Case C-132/20 Getin Noble Bank/Grand Chamber ECLI:EU:C:2022:235.
28 C-718/2145, ECLI:EU:C:2023:1015.
2 ECLI:EU:C:2024:1.
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makes sense if — and only if — he assumes that legal concepts, just like the RoL,
pertain to a common legal or even constitutional culture. It seems that this is
what Pech actually intends to suggest in his article, by writing about RoL being
simultaneously a value, a principium, and a rule (Smith 2019, 561-576). However,
such a culture is historically shaped and is therefore grounded in a certain tradition
— it is not simply produced by issued acts. Thus, it would be sound and promising
to engage in a discussion of the key philosophical and theoretical assumptions
from which constitutional culture draws. Because one either draws principia from
a common, historically, socially, politically, and institutionally shaped conceptual
tradition, or one simply refers to a precisely defined set of conventional valid
provisions. And our question to readers is this: at what point in its development
is the European Union now, and what would be the soundest action for it in this
regard?

In our view, as justified in the paper, the existence and effectiveness of legal
institutions depend on citizens possessing the skills and habits necessary to use them
in a competent manner, and these have been developed through a spontaneously
yet reflectively shaped tradition. Therefore, when building institutions, they
should not be aimed abstract addressees: it is crucial to understand the traditions
such institutions are part of and who their competent users could be. Moreover,
it should be borne in mind that institutions interact with one another, thereby
forming the institutional foundation of a system — e.g. democratic, or potentially
failing to provide such a foundation.

In this — historically, institutionally, socially etc. — shaped context we highlighted,
among other things, a certain convergence in the processes of centralising power
between, on the one hand, the emergence of common law as ius gentium and, on the
other, the current development of EU law. However, it is not clear exactly which
power — EU, international or, however, national — is being centralised, and this, in
our view, warrants further investigation. We have also drawn attention to a particular
feature of the law functioning as ius gentium — its rationalism and use of legal
fiction — which could be worth reflecting on in the context of the search for common
EU terms adapted to the different traditions and systems of nation states (Lorenz
Arold, 2014). Moreover, we stressed a certain distinctiveness of the approach to the
separation between the public sphere in the RoL and RS traditions. After more than
a decade of various crises that have hit the EU and the world (financial, migration,
Covid, wars triggered by Russia), the concept of a European public sphere should
be re-addressed (Veraldi 2023, 471-492).

Based on the outlined analysis of how the CJEU has constructed an
operational and ultimately legal definition of the RoL, we can conclude that the
current definitions of the RoL, ostensibly developed from scratch, are theoretically
and institutionally highly confusing. The operational concept of the RoL seems
to focus on values that, elsewhere in the legal act, are identified as principles. This
aligns with Robert Alexy’s theory of principles and value-based interpretation.
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Therein, principles are the embodiment of values and, therefore they should ‘be
weighed’ in the frame of the so called ‘optimisation’ process, in contrast to rules
which should be applied only based on an ‘all or nothing’ formula (Alexy 1989,
2019). This theoretical framework is clearly rooted in the RS tradition, particularly
in relation to constitutional norms. Originally, in its historically shaped sense, the
RoL responded to the tensions between jurisdictio and gubernaculum, focusing
on the protection of liberties (often linked to franchise) and individual property
adjudicated in common courts. On the other hand, RS defined the tension between
legislative and executive power, resulting in public authority acting “on the basis
of, and within the limits of, the law” (as exemplified by Article 7 of the Polish
Constitution).

The adventures we have presented in interpreting the operational definition
of RoL as constructed by the CJEU, i.e. in (dis)recognising it, are illustrative of
the statement made by Meierhenrich, namely that:

Whereas in the rule of law tradition, the law has always tended to function as a limit to politics,
in the Rechtsstaat tradition, the law has been both lever and language of politics. The difference
is not trivial. In the former legal imaginary, the law is a constraint on rule, in the latter a conduit
of rule. (Meierhenrich 2021, 57)

This difference in the traditions is important for understanding legal concepts
and definitions, as well as how they are shaped and constructed. Legal definitions
that lack theoretical and historical-institutional shaping appear to be unstable,
as they are (institutionally) assembled on an ad hoc basis and are (legally) uncertain
in terms of both their foundations and precise boundaries. Such definitions, being
examples of institutional-systemic engineering, even when initiated with good
intentions, seem too vulnerable — given their socio-individual and national stakes
— to the ‘whirlwinds of history’ and ‘interpretative shifts’. It can be said that they
contain incomplete lists of objectives (the problem of foundations) and gesture
towards undefined areas of public competence, which are consequently assessed
on a case-by-case basis. This negatively affects the authority of the law and
undermines legal security and certainty, which are among the most fundamental
components of both the RoL. and the RS (Kordela 2008, 589).

In summary, the analyses conducted regarding the historical-institutional
shaping of the concept of the RoL and the transformation of this term within the
EU — from its operational understanding to its legal definition — indicate that we
are likely witnessing a stage of strong centralisation of judicial power in the EU,
akin to the centralisation of royal power in medieval England. In twelfth and
thirteenth-century England, the phenomenon of centralisation contributed to the
formation of the RoL as we know it from the common law system, generated
by the dual tension identified by Mcllwain as the conflict between jurisdictio
and gubernaculum. However, it is unclear with which body or bodies the
gubernaculum power in the EU should be identified: with Member States or EU
structures? And what exactly were the factors that revived the tension?
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Another challenge in this context is to clearly pinpoint the elements of the
RS that indisputably come into conflict with the process of centralising the EU
judiciary. The essence of the historical-institutional centralisation of royal power
and, in opposition to it, the development of a unified common law system, was
the bottom-up filtering of law — precisely as common law — by the common
courts. Meanwhile, the centralisation of judicial power in the EU, somewhat
contrary to the idea of introducing requests for preliminary rulings to strengthen
the significance of the national judiciary of Member States, strengthens the
CJEU as a supervisory body with highly discretionary competence with respect
to generating the interpretation of EU law.

Moreover, supervision over the source of legality forms the basis of the tension
between justice and sovereignty, which is foreign to the nature of the RS. This
tension is alien to the RS for at least two reasons: first, the need to control open,
pluralistic sources of law, preceding written constitutionalisation, is characteristic
of a fully-fledged RoL. The RS, on the other hand, involves the closure of legal
sources and their elegant hierarchisation — from Kant, through Hegel, to Kelsen.
Here, one starts with abstract-general categories, which are quite foreign to the
pragmatic thinking characteristic of English law. At the same time, a multicentric
order provides an impetus for employing tools that facilitate faster ordering —tools
that are familiar from the RoL. Again, in the words of Meierhenrich on the RoL
vs RS distinction:

In England, liberalism, not paternalism, was the guiding vision of politics, and thus central
to the construction of law as a social imaginary. In accordance with this construction, law was
widely regarded as a check on — not channel of — sovereign power. (Meierhenrich 2021, 46)

Secondly, the tension characteristic of the RS is the conflict between
the legislative and the executive power, or more precisely, as Schmitt notes,
administrative power. This tension, previously seen as one of the significant
problems of the EU and the ‘Brussels administration’, completely disappears
from view when the term RoL comes into play. Can we assume that this problem
has already been solved?

For the most important difference between the two concepts — the RoL and
the RS — is the abovementioned difference concerning plurality (common law)
and closed (RS) sources of law. Both solutions constrain and check power, but power
is conceived and distributed or channeled differently in these two frameworks. In
RoL constitutionalism Parliament is the ultimate sovereign (Bogdandy et al. 2021,
385), but “common law emerges organically, bottom-up,”® from court decisions
and practices, while parliamentary statutes are ultimately subject to control by the
courts. The very fact that the sources of law are open in this framework, and that
the system, in this very sense, is pluralistic, is something that constrains the power

30 As Dr. Stephen Dersley used to repeat during seminars.
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of the sovereign — after all, it is the common law, not the sovereign’s law (i.e. not
the king’s law or a parliamentary statute). While in the closed RS system the law
is supposed to utter the abstract-general (universal) provisions and aim at closure.
Consequently, the sources of conventional rules for legal actions are strictly
formalised and settled by law (Janusz-Pohl 2017). This means that whoever controls
this system and most of all the sources of law is the sovereign in a very specific sense,
which is discussed below. Now let us note that this perfectly aligns with the thesis
put forward by Meierhenrich, namely that “Nineteenth-century paternalism [...]
conjured a vision of politics sui generis, a vision betwixt and between absolutism
and liberalism. It is from this vision of politics that the Rechtsstaat tradition sprang”
(Meierhenrich 2021, 46. Compare: Tiedemnann 2014, 172).

The source of the tradition (and of the vision of politics), thus covered, is
significant in at least two ways. Firstly, it made some states, seduced by the
coupling of RS with legal positivism (Meierhenrich 2021, 53), more susceptible
to communist influence (in terms of structure, institutions, and ways of socialising
people-citizens). Secondly, especially in post-communist countries, which had
to fight for their freedom against the communist-power abuse, it was also a source
of identity, the ultimate source of ‘we, the people’. Thus, again (backward
looking), it is about sovereign identity-shaping. And this historically shaped
institutional, legal, political and also social situation is the reason why there is
a constant struggle between national legislators, constitutional courts, and the EU
bodies and courts. One could metaphorically say that the current RS is greatly
surprised that, instead of forming an identity through political terms on its own,
it has to negotiate it with other institutions, which, within the closed sources of the
RS, are not sufficiently competent for such extensive cooperation.

In the common law tradition, something like a doctrine (Rechtslehre)
essentially does not exist, as decisions and their justifications are what matter.
However, it might be worthwhile to reconsider — within the terms of philosophical-
theoretical methodological comparison — both concepts as historically and
institutionally shaped. Examining the types of tensions that shaped the RoL
and RS anew, the way these concepts ‘taught’ institutions, citizens, and rulers
how to cope with these tensions, and where the side effects of this ‘coping’
(understood dialectically) appeared. What competence did citizens need
to acquire, and how did they understand the law? What competence did lawyers
have to acquire in order to deal with this? This also prompts reflection on whether
the operational understanding of RoL is now something entirely separate,
something that has completely broken away from its English law origins, and
which thus could be seen merely as a product of postmodernist thinking.

And the most important issue — taking citizens seriously — where are the (EU?)
citizens in all of this? How can they make their voices heard beyond demonstrations
on the streets — where they protest rather than engage in discussion — or rather,
where they protest in order to then be able to engage in effective discussion?
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