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Foreword

It is a pleasure and an honour to preface the very interesting book you are about to
read. The subject of this book is original and quite relevant. It is to study the trace
left by the great Austrian 1925 Administrative Procedure Act in Austrian law itself
and in the countries which were directly exposed to its influence: Croatia, Czech
Republic, Hungary, Italy, Poland, Serbia, Slovakia and Slovenia.

The Austrian 1925 Act can be considered as the first real code of administrative
procedure in history, even if one should not forget the precedent of the Spanish
“Azcarate” law of 1889: but this text, which consisted of only five articles, regulated
only a minimum of questions and for the rest referred to ministerial regulations,
was not yet truly a general law of administrative procedure.

The Austrian 1925 Act constitutes a great historical model, to which can only
be compared the US Administrative Procedure Act of 1946 and the German ge-
neral law on administrative procedure — Verwaltungsverfahrensgesetz — of 1976.
What were the main characteristics of this Austrian model, whose essential fea-
tures strongly contributed to a Germanic tradition to which German law is also
attached?

First of all, the law of 1925 was indeed a law of codification: while largely in-
spired by the jurisprudence of the Administrative Court created in 1875, it laid
down general rules which would apply wherever specific rules were not provided
for by particular pieces of legislation.

It was largely based on the concept of party and a subjective approach to the ad-
ministrative procedure, deemed to consist in settling individual problems posed to
the administration in line with the rights of individuals. The book shows that this
characteristic can be found in all the general procedural laws studied.

The 1925 Act was also centered on the notion of administrative act and even
on the one of administrative decision. According to it, the normal outcome of an
administrative procedure was to produce a formal administrative decision, which
would settle the problem submitted to the administration. This remains true in
legislations influenced by the Austrian model, even if, as explained in the book,
some of them - the Hungarian and Croatian ones — now take a more flexible view
and accept that an administrative procedure should lead to an informal decision
or even a contract.
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A very important point is the fact that the administrative act on which the Au-
strian law focused, like all other legislation studied, was an individual administrative
decision. This is another constant orientation of the Germanic tradition, in which the
regulatory acts issued by the administration do not have the nature of administra-
tive acts: they are rather similar to legislative acts. This position is in contrast to
the one adopted by other legal traditions, in which administrative regulations are
avariety of administrative acts and are therefore included in the scope of application
of codes of administrative procedure, even if it is to be there subject to rules par-
tially different from those that apply to individual decisions: this is what can be
found in French law, for example. It should also be noted that, although it is not
centered on the notion of administrative act, the US APA is in the same vein, since
it governs both the procedures for resolving particular problems - “adjudication”
— and the procedures for issuing general administrative standards — “rulemaking”

Another feature of the Austrian tradition embodied in the law of 1925 was the
existence of administrative appeals on the merits, which were an obligatory first
step in case of litigation. It is true that, strikingly enough, Austrian law itself de-
parted from this tradition by abolishing these administrative appeals, except in
municipal cases: but the other general administrative procedure laws keep it up.

The book shows that the 1925 Act has had a profound and lasting influence on
procedural administrative law in the various examined jurisdictions. Austrian Law
remained largely faithful to its principles. In its aftermath, several similar pieces of
legislation were adopted: in Czechoslovakia and Poland - in 1928, in Yugoslavia
— thus impacting Croatia, Serbia and Slovenia - in 1930. Particularly striking is
the fact that, in the countries which went through socialist regimes, administrative
procedure did not deviate much from the inherited tradition, even where judicial
review, on its part, suffered sometimes drastic weakening: the book mentions this
in the cases of Hungary and Poland.

All this does not mean that the 1925 Act heritage remained untouched. The
book, for example, shows how difficult it has been, in all considered countries, to
resist to decodification trends. In all cases, apparently, the general administrative
procedure act has had a subsidiary status and has been made applicable “unless
special provisions specify otherwise”. Then, even where it has been ruled that de-
viating from the general act was only admitted when indispensable - as it was
by the Austrian Constitutional Court - it proved difficult to resist the tendency
to insert specific procedural rules in special substantive legislations, especially in
certain fields like the tax one.

Moreover, the procedural administrative laws the book covers have been in-
fluenced by contemporary evolutions in the common European vision of good
governance, good administration and the strengthening of the rights of the citi-
zens in their relationship with the administration, which express themselves in the
Council of Europe’s work, especially the European Convention on Human Rights
and in the EU Charter of Fundamental Rights. Very significant in this respect is
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the fact that several of the most recent of them include the affirmation of a bundle
of principles - the Croatian one, the Czech one, the Italian one, the Serbian one,
the Slovenian one - in a way which evoke the modern human rights declaration.
Anyway, situated in a period where Austrian administrative law was in full de-
velopment, the Austrian model of administrative procedural legislation remains
a strong historical reference, still influential, and we must be grateful to Zbigniew
Kmieciak and the other authors for so well demonstrating why and to what extent.

Bayonne, April 12, 2020 Jean-Bernard Auby
emeritus public law professor of Sciences Po, Paris
jeanbernard.auby@sciencespo.fr






Stowo wstepne

Opatrzenie przedmowa niniejszej, bardzo interesujacej ksiazki jest dla mnie przy-
jemnoscig i zaszczytem. Jej tematyka jest bez watpienia nowatorska i doniosta.
Omowiono w niej wkiad wniesiony przez wielkg austriacka ustawe o postepowa-
niu administracyjnym z 1925 r. w rozwoj prawa w samej Austrii oraz w panstwach
bedacych bezposrednio pod jego wptywem: Chorwacji, Czechach, Wegrzech, Wto-
szech, Polsce, Serbii, Stowacji i Stowenii.

Austriacky ustawe z 1925 r. nalezy uznac za pierwszy w historii kompletny ko-
deks postepowania administracyjnego, nawet jesli uwzglednimy precedensowa
ustawe hiszpanska Azcarate z 1889 r. Drugi z tych aktéw liczyt tylko pie¢ artyku-
téw, regulowal nieliczne kwestie, odsylajac — co do reszty — do rozporzadzen mi-
nisterialnych. Nie byl on wigc ustawg o ogélnym postepowaniu administracyjnym
w pelnym tego slowa znaczeniu.

Austriacka ustawa z 1925 r. stanowi wielki historyczny model, z ktérym moga sie
réwnac jedynie amerykanska ustawa o postepowaniu administracyjnym z 1946 r.
oraz niemieckie Ogélne prawo o postgpowaniu administracyjnym (Verwaltungsver-
fahrensgesetz) z 1976 r. Jakie byly gtéwne atrybuty wspomnianego modelu, ktérego
zasadnicze cechy silnie zakorzenily sie w tradycji germanskiej i przeniknety takze
do ustawy niemieckiej?

Ustawa z 1925 r., cho¢ w duzym stopniu inspirowana orzecznictwem utworzo-
nego w 1875 r. Trybunalu Administracyjnego, byla aktem rzeczywistej kodyfikacji.
Zawierala ogolne zasady, ktére mialy zastosowanie wszedzie tam, gdzie przepisy
szczegolne nie stanowily inaczej. Jej podstawowe zatozenia okreslono, formutujac
koncepcje strony i subiektywnego ujecia postepowania administracyjnego jako
trybu rozstrzygania indywidualnych spraw administracyjnych zgodnie z przystu-
gujacymi jednostkom prawami. Ksigzka wskazuje, ze ta charakterystyka odnosi
sie do wszystkich ustaw proceduralnych stanowigcych przedmiot ogélnych analiz.

Ustawa z 1925 r. postugiwala si¢ réwniez pojeciem aktu administracyjnego i de-
cyzji administracyjnej jako odmiany tego aktu. Stosownie do niej standardowym
sposobem zakonczenia postegpowania administracyjnego bylo wydanie formalne;j
decyzji administracyjnej rozstrzygajacej problem, z ktorym zetkneta si¢ administra-
cja. Zasada ta jest aktualna w ustawodawstwach czerpigcych z tradycji austriackiej,
nawet jesli - jak wyjasniono — w niektérych z nich, np. w wegierskim i chorwackim,
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przyjeto bardziej elastyczne stanowisko w tej materii, akceptujac mozliwos¢ zakon-
czenia postepowania administracyjnego niewyrazong wprost decyzjg albo umowa.

Podkreslenia wymaga, Ze zarowno w austriackiej ustawie, jak i w pozostatych
omoéwionych w ksigzce akt administracyjny przybiera posta¢ indywidualnej de-
cyzji administracyjnej. To kolejny staly przymiot germanskiej tradycji prawnej,
wedle ktorej akty regulacyjne wydawane przez organy administracji nie maja cha-
rakteru aktow administracyjnych: zdecydowanie blizej im do aktéw prawodaw-
czych. Inaczej wyglada to w systemach prawnych, w ktérych przepisy administra-
cyjne uznawane s3 za kategorie aktéw administracyjnych. Ich wydawanie objete
jest tam rezimem wyznaczonym przez kodeksy postepowania administracyjnego,
nawet gdy aktywnos¢ ta podlega czeg$ciowo innym zasadom niz te, ktére odnosza
sie do indywidualnych decyzji (tak wtasnie jest w prawie francuskim). Podobnie
amerykanska ustawa o postepowaniu administracyjnym, chociaz nie koncentruje
sie na pojeciu aktu administracyjnego, normuje zaréwno procedure rozwigzywa-
nia kwestii jednostkowych - ,,orzekanie”, jak i procedure ksztaltowania ogoélnych
standardow administracyjnych - ,,regulowanie”

Inng konstrukcja wprowadzong przez ustawe z 1925 r. jest odwolanie adminis-
tracyjne co do meritum sprawy, ktorego wniesienie stanowi obowiazkowy, pierwszy
krok w przypadku checi zabiegania o ochrong na drodze sagdowej. Co zastana-
wiajgce, prawo austriackie samo odstapito od tej zasady, znoszac te instytucje we
wszystkich sprawach poza gminnymi. Zostata ona natomiast zachowana w innych
ogolnych ustawach o postegpowaniu administracyjnym.

W zbiorze ukazano, jak gleboki i trwaty wptyw na prawo o postepowaniu admi-
nistracyjnym réznych rozpatrywanych systemow wywarta ustawa z 1925 r. Prawo
austriackie pozostalo w duzej mierze wierne jej zasadom. Ustawe, o ktérej mowa,
mozna $miato traktowac jako pierwowzor dla kilku innych aktow legislatywry,
przyjetych w Czechoslowacji i w Polsce (1928) oraz w Jugostawii (1930), a w kon-
sekwencji — w Chorwacji, Serbii i Sfowenii. Szczegélnie interesujacy jest fakt, ze
w panstwach bloku socjalistycznego procedura administracyjna nie odbiegla zbyt-
nio od wzordw austriackich, cho¢ kontrola sagdowa doznala w nich drastycznego
ostabienia — w ksigzce podano przyklad Wegier i Polski.

Wszystko to nie oznacza, ze dziedzictwo aktu z 1925 r. pozostalo niezmienio-
ne. W niniejszym zbiorze wskazano m.in., jak trudno jest wspdtczesnie oprzec sig
trendowi dekodyfikacji. Oczywiscie ustawa o ogdlnym postgpowaniu administra-
cyjnym w kazdym przypadku ma charakter subsydiarny i znajduje zastosowanie,
»0 ile przepisy szczegdlne nie stanowig inaczej”. Jednak i w takiej sytuacji odstep-
stwa od jej zasad sg — jak orzekt austriacki Trybunat Konstytucyjny — dopuszczalne
tylko, gdy jest to niezbedne, cho¢ uniknigcie pokusy wprowadzania szczegoélnych
przepiséw proceduralnych w ramach regulacji prawa materialnego, zwlaszcza
w pewnych dziedzinach (np. w sferze podatkéw), nie jest tatwe.

Wypada jeszcze doda¢, ze na ksztalt ustaw o postepowaniu administracyjnym
bedacych przedmiotem opracowania wplynely wspoélczesne zmiany we wspdlnej
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europejskiej wizji dobrego zarzadzenia, dobrej administracji i wzmacniania praw
obywateli w relacjach z administracja, ktérych odzwierciedleniem sg rezultaty prac
Rady Europy, zwlaszcza postanowienia Europejskiej konwencji o ochronie praw
czlowieka i podstawowych wolnosci, a z drugiej strony - standardy zdefiniowane
w Karcie praw podstawowych Unii Europejskiej. Niezwykle istotne jest to, ze kilka
nowszych ustaw, a mianowicie chorwacka, czeska, wloska, serbska czy stowenska,
odwoluje sie do pakietu tak rozumianych zasad w sposéb wiasciwy dla nowocze-
snych deklaracji praw czlowieka.

Tak czy inaczej, model regulacji postepowania administracyjnego stworzony
w okresie, w ktorym austriackie prawo administracyjne znajdowalo si¢ w pelni
rozkwitu, pozostaje mocnym odniesieniem historycznym, nadal znaczagcym. Mu-
simy by¢ zatem wdzieczni Zbigniewowi Kmieciakowi i innym autorom ksigzki za
tak dobre wyjasnienie, dlaczego oraz w jakim zakresie nim operujemy.

Bajonna, 12 kwietnia 2020 r. Jean-Bernard Auby
emerytowany profesor prawa publicznego

Instytut Nauk Politycznych w Paryzu

jean-bernard.auby@sciencespo.fr

(ttum. Monika Kmieciak)






Introduction

The concept of writing the book was born spontaneously in the summer of 2019.
It arose under the influence of a question from one of our foreign colleagues about
the possibility of preparing the next edition of the collective work: Administrative
Proceedings in Europe.' This motivated my friends - the employees of the Univer-
sity of Lodz (Department of Administrative Procedure) to create another, unique
study. As a scientific editor, I have the honour of introducing the research concept
in its final shape.

The book shows the evolvement and present condition of administrative pro-
cedure law in nine European countries. The authors’ intention was to identify the
differences and similarities in administrative procedures, the origins of which
should be found in the solutions developed in times of the Habsburg Monarchy,
primarily in the course of judicial activity of the Vienna Administrative Court
(Verwaltungsgerichtshof). The procedural assumptions (standards) made by this
Court between 1890 and 1910* are considered to be the most significant. They
became the foundation for Austrian codification of general administrative pro-
cedure which was implemented by the Act of 1925 — Allgemeines Verwaltungs-
verfahrensgesetz.> The constructions of procedural law created at that time were
adopted by most Habsburg succession countries.* Political, social and institutional
changes that took place in these states after the Second World War and at the turn
of the 20th and 21st centuries significantly modified the Austrian concept of codi-
fication, which some theorists assumed as a “model”. Development directions of

1 Administrative Proceedings in Europe, ed. Z. Kmieciak, Warsaw 2005 and 2010.

2 See A. Ferrari Zumbini, Judicial Review of Administrative Action in Austro-Hungarian Em-
pire. The Formative Years (1890-1910), “Italian Journal of Public Law” 2018, vol. 10, issue 1,
pp. 9-48.

3 Bundesgesetzblatt no. 274/1925.

4 According to some literature opinions: “Undoubtedly, borrowing is facilitated in turn by ad-
ministrative procedure taking codified form, for codes transplant more easily than the deci-
sional law of courts. The proliferation of codes in the former communist countries of central
and eastern Europe offers the most dramatic evidence” - in this way: G.A. Bermann, Fore-
word, [in:] Codification of Administrative Procedure, ed. J.-B. Auby, Bruxelles 2014, p. VI, see
also G. della Cananea, Due Process of Law Beyond the State. Requirements of Administrative
Procedure, Oxford 2016, p. 26.
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administrative procedure in this part of Europe began to undergo the process of
gradual differentiation among themselves. However, the main assumptions of the
Austrian codification of administrative proceedings that were almost a hundred
years ago have been preserved, and even, not surprisingly, the essence and content
of many procedural rules.

Italy, whose northern regions were once part of the Habsburg Empire, pursues
its own original vision for the development of administrative procedural law. The
book answers the question why Austrian solutions were not used there in favor
of the “pragmatic”, though incomplete codification of administrative procedure.
It was done relatively late because in 1990. Even later, work on the codification of
administrative procedure was undertaken in another country, whose territories
were partly within the borders of the Empire, namely Romania. The project of
Act - Codul de procedura administrativd, was only composed there in the second
decade of the 21st century.

It is obvious that a comparison of legislation of the Habsburg succession countries
in terms of administrative procedure poses numerous questions. It would be particu-
larly interesting to find out why some legal systems are more open to innovations and
reforms while others avoid deeper and radical changes. Does the permanent moder-
nisation of law stay in conflict with the idea of codifying administrative procedure?
Do the old codification objectives still match the challenges of modern legislation?
Is there only one model of administrative procedure, or rather several of its varieties
in the Habsburg succession countries of the Post-Socialist Bloc? What is the role of
science in outlining the vision of the legislation, designing amendments thereto and
evaluating the functioning of current regulations? Is exaggerated adhering to the tra-
dition and established framework for action of public administration not a factor that
hinders the progress? A separate issue is the role of case law in creating principles of
administrative procedure, and thus “supplementing” activities of the legislature.

The research questionnaire handed to the individual authors has become a tool
for capturing some rules governing the development of law on administrative pro-
cedure in Austria itself, as well as in other Habsburg succession countries. The
reflections contained in Chapters III - VI and VIII - IX are centered around its
eleven points. The analyses included in this part of the book correspond to the fol-
lowing scheme:

1. The stages of evolution of the law on administrative procedure - from the
first codification.

2. The scope of the code regulation on administrative proceedings, including
the aspect of subsidiary application of the provisions on general adminis-
trative procedure.

3. The characteristic institutions and peculiarities of the law on administrative
procedure.

4. Relation between the legal institutions of administrative procedure and the
model of judicial review of administration.



Introduction 17

5. Influence of the Austrian codification idea on the shape of modern legal
solutions (it does not apply to Chapter III; instead, there is an overview of
the objectives and effects of the constitutional reform from 2012).

6. Impact of the European law on the national legislature and judicature.

7. Openness to innovation - is the strive for modernization visible in activi-
ties of the legislature?

8. Codification of administrative procedure and de-codification trends.

9. Codification of administrative procedure and practice.

10. Successes and failures — what has not been achieved?

11. General conclusions and comments on the prospects for the development

of the law on administrative procedure.

Chapters I and II introduce to the national experts’ studies. They describe the
genesis of the Austrian codification and evolution of its ideas in the Habsburg suc-
cession countries. The last two chapters are intended to answer questions about the
contemporary dimension of the Austrian codification thought, and the outcome of
the evolution of solutions that are a common heritage of European legal systems,
including the challenges of codification at EU level. The authors” conclusions can
be briefly described in the form of a statement: solutions created a century ago
still exist in the legislation and practice of the Habsburg succession countries and
in Austria itself. However, they have been modified and supplemented with new
constructions. Adapting, almost in pure form, the Austrian model was an inte-
resting legislative experiment. This move confirms the belief that in the course of
lawmaking we have to take into account the experiences of others: their mistakes
and successes. In certain historical conditions, the borrowing method seems to
be the simplest and most effective way to achieve the set goals. In the case of coun-
tries that regained independence after the First World War (Czechoslovakia, Yu-
goslavia and Poland), there was no sensible alternative. What is equally important,
are the results of the choice made survived the era of socialism. It also gives reflec-
tion that the phenomenon of gradual differentiation of administrative procedure
law evolution in this part of Europe has a limited range and does not endanger the
legal tradition of this region.

The publishing of the book coincided with the 60th anniversary of the Polish
Code of Administrative Procedure. It is the oldest of the codes currently in force in
Poland. At the same time, it is one of the earliest administrative procedure codes
in Europe. The considerations presented in the book are in a way of a tribute to the
authors of this act and its counterparts in other Habsburg succession countries.

Mindful of the effort put into the preparation of this collection, I would like
to express most sincere thanks to all excellent colleagues of mine, the authors of
its individual parts. The editorial works on the book were conducted during the
extremely difficult and unexpected times of the corona-virus pandemic. This dra-
matic event has allowed people to understand how fragile the existence of humani-
ty is, but still the situation has not deprived us from the sense of the freedom
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of thought and value of comparative research in the field of law. Paradoxically,
the fight against pandemic revealed the hidden or less known earlier face of the
administrative proceedings — usefulness of urgent and simplified modes, advan-
tages of reducing the degree of procedural formalism and respecting the princi-
ple of pragmatism in the course of official activities. Appreciating the contribution
of so many people involved in the creation of the publication, I must stress that as
a scientific editor of the work I take full and sole responsibility for the result of this
mutual undertaking.

1.6dz, May 15, 2020 Zbigniew Kmieciak



Wprowadzenie

Pomyst napisania tej ksigzki powstat spontanicznie latem 2019 r. W zwigzku z py-
taniem jednego z zagranicznych kolegéw, dotyczacym mozliwosci przygotowania
kolejnej edycji pracy zbiorowej: Postepowanie administracyjne w Europie', w gronie
pracownikéw Katedry Postepowania Administracyjnego na Wydziale Prawa i Ad-
ministracji Uniwersytetu Lodzkiego zrodzila sie idea stworzenia innego, oryginal-
nego, cho¢ o podobnej tematyce dziela. Mnie, jako jego redaktorowi naukowemu,
przypadl w udziale zaszczyt nadania temu pomyslowi ostatecznego ksztattu.

W ksigzce przedstawiono rozwoj i stan obecny prawa o postepowaniu adminis-
tracyjnym w dziewieciu panstwach europejskich. Intencja autoréw bylo ukazanie
réznic i podobienstw procedur administracyjnych, ktorych genezy nalezy upatrywac
w rozwigzaniach uksztalttowanych w czasach Monarchii Habsburskiej, przede
wszystkim w toku dziatalnosci orzeczniczej wiedenskiego Trybunalu Administra-
cyjnego (Verwaltungsgerichtshof). Za najbardziej znaczace uznaje si¢ zalozenia (stan-
dardy) proceduralne okreslone przez ten Trybunat w latach 1890-19107. Staly si¢
one fundamentem austriackiej kodyfikacji ogolnego postepowania administracyjne-
go dokonanej ustawa z 1925 r. — Allgemeines Verwaltungsverfahrensgesetz®. Stworzo-
ne wowczas konstrukcje prawa procesowego zostaly przejete przez ustawodawstwo
wigkszo$ci panstw sukeesji habsburskiej*. Zmiany polityczne, spoleczne i ustrojowe,

1 Postepowanie administracyjne w Europie, red. Z. Kmieciak, Warszawa 2005 i 2010.

2 Zob. A. Ferrari Zumbini, Judicial Review of Administrative Action in Austro-Hungarian Empire.
The Formative Years (1890-1910), ,Italian Journal of Public Law” 2018, vol. 10, issue 1, s. 9-48.

3 Bundesgesetzblatt Nr 274/1925.

4 W literaturze naukowej prezentowana jest opinia, ze stosowanie techniki zapozyczen jest ta-
twiejszym sposobem kodyfikowania postepowania administracyjnego niz nadawanie formy
przepiséw rangi ustawowej ustaleniom prawa sedziowskiego. Przyjmuje sie, ze jaskrawym
dowodem zasadnosci tego spostrzezenia jest rozwdéj uregulowan kodeksowych w bytych
panstwach komunistycznych centralnej i wschodniej Europy (borrowing is facilitated in turn
by administrative procedure taking codified form, for codes transplant more easily than the
decisional law of courts. The proliferation of codes in the former communist countries of
central and eastern Europe offers the most dramatic evidence) - tak G.A. Bermann, Foreword,
[w:] Codification of Administrative Procedure, ed. J.-B. Auby, Bruxelles 2014, s. VI, podobnie
- G. della Cananea, Due Process of Law Beyond the State. Requirements of Administrative Pro-
cedure, Oxford 2016, s. 26.
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ktore zaszly w tych panstwach po drugiej wojnie §wiatowej oraz na przetomie XX
i XXI w., doprowadzily do nieuchronnej modyfikacji austriackiej koncepcji kody-
fikacyjnej, ocenianej skadinad przez niektorych teoretykow jako ,wzorcowa” Drogi
rozwoju prawa o postepowaniu administracyjnym w tej czesci Europy rozeszly sie
w jakims$ stopniu. Zachowane zostaly jednak gtéwne zatozenia dokonanych w Au-
strii prawie 100 lat temu zabiegdéw kodyfikacyjnych, a nawet — co nie jest bynajmniej
czyms zaskakujacym - rdzen i tres¢ wielu dawnych uregulowan procesowych.

Panstwem, ktérego polnocne regiony wchodzily niegdys w sklad imperium
habsburskiego, realizujacym wlasng, oryginalng wizj¢ rozwoju prawa o postepo-
waniu administracyjnym, s3 Wlochy. W ksiazce udzielono odpowiedzi na pytanie,
dlaczego nie zdecydowano si¢ tam na adaptacje rozwigzan austriackich, opowia-
dajac si¢ za wariantem ,,pragmatycznej’, cho¢ niepelnej kodyfikacji postepowania
administracyjnego. Dokonano jej stosunkowo pdzno, gdyz w 1990 r. Jeszcze poz-
niej prace nad kodyfikacja postepowania administracyjnego zainicjowano w in-
nym panstwie, ktérego cze$¢ ziem réwniez pozostawata w granicach imperium, to
jest w Rumunii. Projekt ustawy — Codul de procedurd administrativd — sporzadzo-
no tam dopiero w drugiej dekadzie XXI w.

Poréwnanie ze sobg ustawodawstwa panstw sukcesji habsburskiej w przedmiocie
postepowania administracyjnego sklania oczywiscie do stawiania rozmaitych pytan.
Interesujace byloby zwlaszcza ustalenie, dlaczego jedne systemy prawne sg bardziej
otwarte na innowacje i reformy, inne za$ unikaja glebszych i radykalnych zmian. Czy
permanentna modernizacja prawa ktoci sie z ideg kodyfikacji postepowania admi-
nistracyjnego? Czy dawne zamierzenia kodyfikacyjne przystaja jeszcze do wyzwan
wspolczesnej legislacji? Czy mozemy nadal moéwi¢ o istnieniu w panstwach sukcesji
habsburskiej bloku postsocjalistycznego jednego modelu postepowania administra-
cyjnego, czy raczej kilku odmian takiego modelu? Jaka jest rola nauki w wytyczaniu
wizji i projektowaniu zmian ustawodawstwa, a takze przeprowadzaniu oceny funk-
cjonowania obowiazujacych uregulowan? Czy przesadne przywigzanie do tradycji
i utartego juz schematu dziatan administracji publicznej nie jest czynnikiem, ktory
ogranicza postep? Odrebnym zagadnieniem jest rola case law w kreowaniu zasad
postepowania administracyjnego i ,,uzupelniania” w ten sposob dziatan legislatywy.

Narzedziem pozwalajgcym na uchwycenie prawidlowosci rzadzacych roz-
wojem prawa o postepowaniu administracyjnym zaréwno w samej Austrii, jak
i w innych panstwach sukcesji habsburskiej stal si¢ kwestionariusz badawczy,
przekazany poszczegdlnym autorom. Wokét jego 11 punktéw koncentrujg sie roz-
wazania zawarte w rozdziatach III-VIi VIII-XI. Analizy zamieszczone w tej czesci
ksigzki odpowiadajg nastepujacemu schematowi:

1. Etapy ewolucji prawa o postgpowaniu administracyjnym - poczynajac od

pierwszej kodyfikacji.

2. Zakres obowigzywania regulacji kodeksowej o postepowaniu administra-

cyjnym, w tym problem subsydiarnego stosowania przepiséw o ogélnym
postepowaniu administracyjnym.
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3. Charakterystyczne instytucje i osobliwos$ci prawa o postepowaniu admini-
stracyjnym.

4. Zaleznos$¢ miedzy instytucjami prawa o postepowaniu administracyjnym
a modelem sadowej kontroli administracji.

5. Wplyw austriackiej idei kodyfikacyjnej na ksztalt wspotczesnych rozwigzan
prawnych (nie dotyczy rozdziatu III; zamiast tych rozwazan - charak-
terystyka celow i skutkéw reformy konstytucyjnej z 2012 r.).

6. Wplyw prawa europejskiego na dzialania krajowej legislatywy i judykatury.

7. Otwarto$¢ na innowacje — czy w poczynaniach legislatywy widoczne jest
dazenie do modernizacji procedury?

8. Idea kodyfikacji postepowania administracyjnego a tendencje dekodyfika-
cyjne.

9. Kodyfikacja postegpowania administracyjnego a praktyka.

10. Sukcesy i porazki — czego nie udalo si¢ zrealizowac¢?

11. Perspektywy rozwoju prawa o postepowaniu administracyjnym.

Wprowadzeniem do analizy przedstawionej przez ekspertéw krajowych sg roz-
dziaty Ii II, w ktorych ukazano geneze¢ austriackiej kodyfikacji prawa o postepo-
waniu administracyjnym i rozwéj kojarzonych z tg kodyfikacja idei w panistwach
sukcesji habsburskiej. W dwdch ostatnich rozdziatach podjeto probe odpowiedzi
na pytania o wspofczesny wymiar austriackiej mysli kodyfikacyjnej i wynik ewo-
lucji rozwigzan bedacych wspolnym dziedzictwem europejskich systeméw praw-
nych, w tym wyzwania kodyfikacji na poziomie unijnym. Wnioski autoréw mozna
ujac¢ krétko w formie twierdzenia: rozwigzania stworzone niemal 100 lat temu na-
dal funkcjonuja w ustawodawstwie i praktyce panstw sukcesji habsburskiej oraz
w samej Austrii. Zostaly one jednak zmodyfikowane i uzupelnione nowymi kon-
strukcjami. Recypowanie, niemalze w czystej postaci, wzoréw austriackich byto
ciekawym eksperymentem legislacyjnym. Zabieg ten utwierdza w przekonaniu, ze
tworzac prawo, musimy bra¢ pod uwage doswiadczenia innych: ich btedy i suk-
cesy. W okreslonych warunkach historycznych metoda zapozyczen jest, jak sie
wydaje, najprostszym i najbardziej efektywnym sposobem osiagania zalozonych
celow. W przypadku krajow, ktére odzyskaly niepodleglos¢ po pierwszej wojnie
$wiatowej (Czechostowacji, Jugostawii i Polski), nie bylo dla niej rozsadnej alter-
natywy. Co réwnie wazne, rezultaty dokonanego wyboru przetrwaly epoke socjali-
zmu. Nasuwa si¢ rowniez refleksja, ze zjawisko stopniowego rozchodzenia si¢ drog
rozwoju prawa o postepowaniu administracyjnym w tej czesci Europy ma ograni-
czony zasieg i nie zagraza wlasciwej dla tego regionu tradycji.

Wydanie ksigzki zbiegto si¢ z 60. rocznicg uchwalenia polskiego Kodeksu po-
stepowania administracyjnego. Jest to najstarszy sposrod obowiazujacych obecnie
w Polsce kodeksow. To zarazem jeden z najstarszych kodekséw postepowania ad-
ministracyjnego w Europie. Zaprezentowane w ksigzce rozwazania s3 w jakimg
sensie hotdem dla tworcow tego aktu i jego odpowiednikéw w innych panstwach
sukcesji habsburskiej.
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Majac swiadomo$¢ wysitku wlozonego w przygotowanie tego zbioru, sktadam na-
lezne podzigkowania moim znakomitym kolegom - autorom poszczegolnych jego
czesci. Prace redakcyjne nad ksigzka przebiegaty w trudnym dla wszystkich czasie
pandemii koronawirusa. To dramatyczne zdarzenie uzmystowilo krucho$¢ ludzkiej
egzystencji, lecz w zadnym wypadku nie odebralo nam poczucia wolnosci mysli
i nie podwazylo wartosci badan komparatystycznych w dziedzinie prawa. Para-
doksalnie walka z pandemia odslonifa ukryte albo mniej znane wczesniej oblicze
postepowania administracyjnego — przydatno$¢ trybow pilnych i uproszczonych,
korzysci ptynace ze zmniejszenia stopnia formalizmu procesowego oraz respekto-
wania w toku dzialan urzedowych zasady pragmatyzmu. Doceniajac wklad wielu
0sob zaangazowanych w powstanie publikacji, musze podkresli¢, ze jako jej re-
daktor naukowy ponosze¢ pelng i wylaczng odpowiedzialno$¢ za wynik podjetego
przedsiewziecia.

16dz, 15 maja 2020 1. Zbigniew Kmieciak
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1. Evolvement of administrative procedure law

We can say with certainty that solutions of Spanish and Austrian legal thought have
had the greatest impact on development of the administrative procedure law not only
in Europe but also outside it. Their underlying foundations were formed in the second
half of the 19th and at the beginning of the 20th century. Two codifications of ad-
ministrative procedure created independently of each other, differing substantially in
vision and technique of regulation: Spanish of 1889 (Ley de 19 October 1889 - de Bases
de Procedimiento Administrativo) and Austrian of 1925 (Allegemeines Verwaltungsver-
fahrensgesetz) have become an inspiration for the legislators of other countries. The
Spanish Act authorised individual ministers to regulate administrative proceedings
within the specified limits. This is one of the things that decided about the framework
character of the Law, which is well exposed in its title. Paradoxically, this name came
into use only after the Act had entered into force. It was given by a professor at the
University of Leén, Gumersindo Azcarate.' His title expression with the guiding word
“bases” indicates indirectly the imperfection of Spanish regulations. In short, the main
codification goal, id est relative unification and systematization of legal rules, was not
reached. The state of “procedural separatism” was eliminated by re-codification from
1958. Later, in 1992 and 2015, two more codifying events took place. Thus, it follows
that the codification model of Spanish origin, which nowadays predominates in many

1 Further A.R. Brewer-Carias, Etudes de droit compare, Bruxelles 2001, p. 164.
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parts of the world, particularly in the Latin American countries,? has evolved gradually
for a long time and in a complex way.

The comparative literature presents the view that “Spanish precursor step has
been overshadowed by Austria”. According to it, this is a country “that is com-
monly referred to as the real pioneer in administrative procedure codification”’
In contrast to the fourfold Spanish codification, in Austria it happened just once.
Moreover, the statutory regulation from 1925 covered only procedure denoted by
an adjective “general” (Allgemeines Verwaltungsverfahrensgesetz). These proceed-
ings were concluded by taking a decision. Such far-reaching homogeneity is not
a feature of Spanish acts that went beyond the problem of dealing with individual
cases and even procedural law. That is to say, issuing general acts (reglamentos
y otras disposiciones administrativas), launching administrative sanctions and
system of public administration were also their subject matters.* Administrative-
criminal liability and enforcement proceedings in administration were the themes
of two Laws passed separately in Austria in 1925. These acts along with the Act on
General Administrative Proceedings and the Act implementing new provisions
created a coherent system of regulations on administrative operation that broke
existing stereotypes. They have remained in force until today. Therefore, the acts
in question are not only a “monument of the legal culture” but also a component of
law that is undergoing a continual transformation. Attempts are made to compen-
sate for negative consequences of tailoring the letter of the law almost a century old
to the current needs with a simple tool, namely publishing uniform texts of acts.
The most important amendment to the Acts: on General Administrative Proceed-
ings and Judicial Review of Administration within the revision of the Constitution
was made in 2012 by adopting the act called Verwaltungsgerichtsbarkeits-Novelle
2012. This move implied an end of purely cassation formula for adjudicating on
legal disputes between administration and an individual, in use since the estab-
lishment of the Vienna Administrative Tribunal (Verwalungsgerichtshof) in 1875.
At the same time, a legal construct considered the main element of administra-
tive procedure that is an appeal against a settlement of the first instance authority
to a higher one was significantly modified. It is important to underscore that such
a bold reform, undermining assumptions of the earlier legal order, has not been
implemented in any of the European countries aspiring to be successors of Au-
strian codification tradition.

2 As regards the legislation of these countries, see R. Perlingeiro (coordenador), F. Alfonso,
G. de Caro, A. Frazao, A.G. Costa, C.S. Limade Arruda, M. Ventura Rosa, Procedimento Adminis-
trativo e Processo Administrativo Latino. Compilagdo de Leis Nacionais, Rio de Janeiro 2017.

3 See D. Custos, United States, [in:] Codification of Administrative Procedure, ed. J.-B. Auby,
Bruxelles 2014, p. 402.

4 A comprehensive review of these regulations, created as a result of the codification from
2015, is presented in the collection: Régimen Juridico del Sector Publico y Procedimiento Ad-
ministrativo Comun, director M.A. Recuerda Girela, Thomson Reuters Aranzadi 2016.
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The universal dimension of Spanish and Austrian codification accomplish-
ments in no way diminishes the role of other countries in developing and moder-
nizaing the existent and creating new institutions of administrative procedure.
In particular, European experiences that were collected during the “late flow” of
codification and re-codification process make a question about the source of in-
spiration for national lawmakers, extremely tough (inter alia Sweden 1971, 1986
and 2017, Finland 1982 and again 2003, Italy 1990, Portugal 1991 and again 2015,
Holland 1994, Greece and Georgia 1999, France 2015). The outcome of numerous
undertakings over the recent decades is unmistakably a resultant of standards pro-
moted by the Council of Europe, requirements of the European Union law, adapta-
tions of extraneous solutions as well as original own concepts. In the face of such
high complexity of regulations, some attempts to distinguish codification models
and elaborate sufficiently capacious typology of this phenomenon are doomed to
failure or at least highly defective. Nevertheless, it is not an obstacle to using a term
“model” for scientific description in a looser sense.” One thing is for sure: ideas and
concepts straight from Spain and Austria have also found a permanent place in the
legal systems in which administrative procedure was codified just a short time ago
in a method different from the old formula.

2. The Austrian legal thought in the Habsburg
succession countries

There is nothing unusual about the fact that shortly after passing of the Act on
General Administrative Proceedings in Austria, its solutions were incorporated
into the legal order of other countries, originally parts of the Habsburg Monar-
chy. For practical reasons, mainly due to inherited from the Austrian governing
scheme of administrative operation and substantial case law, the codification of
administrative procedure was carried in Czechoslovakia and Poland in 1928,
while in Yugoslavia in 1930. The Hungarian parliament laws from the period of
Austro-Hungarian Monarchy, including the Act no XX of 1901 on Simplification

of Administrative Proceedings (a kozigazgatdsi eljdrds egyszeriisitésérol szdlo), re-
mained in force after the downfall of the empire. An evolvement path other than

5 Such an approach is presented, for example, by D. Coustos, United States, p. 402. He writes
about “the Austrian model” that was adopted by several Central-Eastern Europe countries.
Similarly, G. della Cananea, Due Process of Law Beyond the State. Requirements of Administra-
tive Procedure, Oxford 2017, p. 23. The author remarks that “The Austrian legislation is based
on the model of the judicial process [...]. At the other extreme, it is not so much US Adminis-
trative Procedure Act, but the complex of procedural requirements crafted by the courts”.
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codification was taken there, to wit, creating piecemeal legislation. Such a regula-
tion was, in the first place, the Act no XXX of 1929 on Administrative Governance
(a kozigazgatds rendezéséril sz610). This Law regulated the tiers of public authori-
ties generally, distinguishing two instances of the administrative procedure that
reduced the time and cost of dealing with cases.® A great advocate of codification,
Zoltan Magyary, argued that the Act no XXX did not regulate a significant range
of administrative proceedings. That is why, public authorities developed unwrit-
ten, customary rules of operation, and ministers tried to shape them in their own
sphere of competence. In his view, this was contrary to the principles of the Rule of
Law and administrative rationality. For these reasons, he recommended a codifica-
tion of general administrative procedure and enforcement proceedings, consider-
ing it a “prerequisite of the Rule of Law” and protection of individual rights.” The
idea to codify the general administrative proceedings was put forward in Hungary
only at the turn of the 1930s and the 1940s. It was realised during the socialism.
Therefore, Hungarian pre-codification stage had not the same countenance as in
Czechoslovakia, Poland and Yugoslavia. The codification process led undoubt-
fully to greater legal stability of the states that after many centuries of captivity
regained their independence. It provided unification and streamlining operation
of officials together with real guarantees for protection of individual rights.

After the Second World War, almost all the Habsburg succession countries en-
countered a challenge of procedure re-codification. The socialist regime imposed
on them a necessity of adjusting previous regulations to new reality or at least
demonstrating such intentions. In Poland, this task was completed by modifying
some constructions, complementing them with a procedure on citizen complaints
and proposals as well as introducing appropriate “ideological ornaments” into the
legal provisions. In the original version of the Code of Administrative Procedure of
14 June 1960,% “inserts” reflecting the spirit of the regime in power took the form
of orders for public authorities to: 1) act “on the basis of legal provisions”, with the
stipulation that they are to be guided by “the interests of working people and tasks
of socialist construction” (Article 4), 2) “guard people’s rule of law” (Article 5 ab
initio).” In specialist writings, nobody explained the meaning of these phrases, in
particular, the notion of “tasks of socialist construction” and the difference be-
tween “rule of law” in a general sense and “people’s rule of law”. One of a few stu-
dies broaching this problem concluded:

It is the state administration which decides on many important rights and obligations of citizens,
organises the service of economic and social needs in a certain area that has a role as a performer

J. Szitas, Kbézigazgatdsi eljdrds, A korszer(i kézszolgdlat dtja, Budapest 1939, p. 5.
Z.Magyary, Amagyar kdzigazgatds racionalizdldsa, Budapest 1930, passim.

Dziennik Ustaw no. 30/1960, item 168.

This aspect of Czechoslovakian codification from 1955 and 1960 is exposed by J. Stasa,
M. Tomasek, Czech Republic, [in:] Codification of Administrative..., p. 129.

O 00 N O
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of state policy guidelines. That is why, there can be no formalistic decisions in its action, although
meeting the law requirements, but pointless and sometimes unnecessary.’

The quoted phrases were removed from the Code during political changes that
began in Poland at the turn of the 1980s and the 1990s.

“Alignment” codifications were undertaken in Czechoslovakia in 1955, 1960
and 1967 (only the last one had the form of an act), in Yugoslavia in 1956 and
Poland in 1960. In Hungary, administrative proceedings were codified for the first
time in 1957. Administrative procedure law has evolved there - as already high-
lighted — definitely different from other Habsburg succession countries where the
Austrian solutions were strictly replicated and then gradually modified. In Poland,
works on the new code began on the tide of “thaw” that was a response to aber-
rations of Stalinism. At the time, an idea to reactivate the administrative justice
system in the shape of the interwar period was put forward but with no accep-
tance of authorities on political grounds.

With two exceptions (Poland and Slovakia), re-codifications of administrative
procedure in the Habsburg succession countries survived only until the political
transformation connected with the socialism collapse in the 90s of the 20th century.
After desintegration of Czechoslovakia and Yugoslavia related to this event, the
new states faced a dilemma of maintaining, at least temporarily, the current legal
regime from the federation period or replacing it with another one in the long term.
The first variant was chosen in Slovakia. It was decided there only to make succes-
sive amendments to the Act of 1967, in force to this day (just ten amendments after
2000, unlike in Poland, where forty changes to the Code of various character were
made at that time; it is puzzling that the Croatian Code has not been amended even
once, the Slovenian Code has been amended only eight times since the entry into
force). The second one was opted for in the Czech Republic and in legal systems
that were formerly part of the Yugoslav Federation. For a short time, there were in
force the old laws with some slight changes. New codifications took place in Slove-
nia (1999), Bosnia and Herzegovina (2002), Montenegro (2003), Czechia (2004),
Macedonia and Kosovo (2005), Croatia (2009) and Serbia (2016). Re-codifications
did not omit other Balkan countries, including Bulgaria (2006) and Albania (2015).
Particularly noteworthy is the effort put into the preparation of Hungarian code.
Works on the draft Act no CXL of 20 December 2004 on General Principles of Ad-
ministrative Proceedings and Services (torvény a kozigazgatdsi hatésdgi eljdrds és
szolgdltatds dltaldnos szabdlyairdl)'" with the subject, construction and technique
of regulation different from the codification model of other postsocialist countries,
lasted over a decade. These measures brought an interesting effect, contributing to

10 J. Borkowski, [in:] J. Borkowski (red.), J. Jendroska, R. Orzechowski, A. Zielinski, Kodeks po-
stepowania administracyjnego. Komentarz, Warszawa 1985, p. 66.
11 Magyar Kozlony no. 203/2004.
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the legal order transformation on a wide-scale.’? However, this regulation did not
remain in force for too long, because in 2016 a new act was passed that changed
dramatically the previous solutions.

3. Time of attempts and search

It goes as far as to say that next generations of administrative procedure codifica-
tion in the Habsburg succession countries are increasingly moving away from their
Austrian prototype but they do not discard it. This trend can be easily explained by
the will to modernise the procedure, make it an efficient tool for administering and
beyond that fully implement the standards stemming from European Union law,
recommendations of the Committee of Ministers of the Council of Europe or gene-
rally values that underpin the European legal culture. The analysis of the effects of
what can be termed the re-codification leads to a conclusion that jurisdictional/ad-
judicative type proceedings (procedure for adjudication in individual cases in the
form of decision) are slowly becoming only one element of a wider bunch of legal
procedures, linked by content and function. Forms of these proceedings and their
main institutions, including a standing (locus standi), the act terminating the pro-
cedure and modes for appeal against administrative actions are undergoing ma-
jor changes. Consequently, individual decisions and administrative (public-law)
contracts are no longer single procedural expressions of administrative activity.
A clear tendency to extend this regulation also embraces passing various general
acts and undertaking physical acts (keeping registers, issuing certificates or super-
vising the implementation of decisions). For practical reasons, the grounded prin-
ciple is to put into the codes provisions on enforcement of administrative acts and
sometimes also court judgments in administrative cases. Strictly procedural law is
beginning to be suplemennted with another type of regulations, boldly entering
the sphere of substantial and structural law. Therefore, not only is the construction
of codes changing but also their role. In this situation, the subject matter of their
provisions is considerably widening. Aiming to comprise such a complex mat-
ter in one act calls for more sophisticated law-making techniques than hitherto,
including operating general clauses, references, rules exempting certain groups of
provisions and stipulations.Thereby, “systemic” nature of a particular regulation
remains unchanged."

12 The background of occurring transformation is presented further by I. Balazs, Eastern Europe
in Transition, the Case of Hungary, “Acta Juridica Hungarica” 2012, no. 2, p. 115 and following.

13 Z. Kmieciak, Idea kodyfikacji postepowania administracyjnego z perspektywy paristw postso-
¢jalistycznych, “Panstwo i Prawo” 2017, no. 9, pp. 33-34.
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The issue of including in the analyzed regulations, provisions regarding en-
forcement proceedings in administration requires a wider discussion. It has been
traditionally, not only in Austria but also in Poland, the subject of separate acts.
In turn, the idea of such a new way regularising was conceived in times before
the pre-political transformation from the end of the 20th century as an effect of
positive experiences. Unlike the extensive, too detailed and intricate regulation
introduced by the Polish Act of 17 June 1966 on Enforcement Proceedings in
Administration,' its counterparts in the system of Czechia, Slovakia, Hungary
and Bulgaria and those of countries of the former Yugoslavia are characterised by
concise and abstract formulation of their clauses.

Provisions on enforcement proceedings in administration in new codifications
acts count from a few to several dozen editorial units of different sizes (articles also
referred to as paragraphs or sections). For example, the Croatian Act of 27 March
2009 on General Administrative Proceedings (zakon o opéem upravnom postupku)'®
contains only 16 articles on enforcement of pecuniary and non-pecuniary obliga-
tions. Unlike in Poland, these provisions are only general clauses determining mo-
dus procedendi, without detail instructions for officials. Analogically, the Bosnian
Act of 25 June 2002 on Administrative Proceedings (zakon o upravnom postupku)'®
has only a few more of this type of articles. The Bulgarian Administrative Proceed-
ings Code, in force since 12 July 2006," is the most extensive Balkan regulation on
enforcement proceedings. It is composed only of 34 articles but with many provi-
sions. Article 145 of the Croatian Act pertaining to the principle of proportionality
perfectly conveys a nature of created clauses. Pursuant to it, the enforcement should
be conducted as to use means that are the “most lenient on the enforcement debtor”
while ensuring its objectives. It is hard not to pose a question whether the provision
so formulated guarantees sufficient authorisation to make judgements by an official
who is used to operate in accordance with the strict, measurable criteria determining
the line of action.

The downside of code regulation in question (recognised as rational, consistent
with modern codification assumptions) is an imperative for the legislature to use
some techniques for maintaining its completeness and unequivocally determining
the relations between the introduced rules and other enforcement regimes. The
Bulgarian legislative tackled this dilemma stating that the code-designated proce-
dure applies to enforceable titles concerning: individual or general administrative
acts, judgments, decisions and orders of administrative courts as well as settle-
ments concluded before administrative authorities or courts.'

14 Consolidated text — Dziennik Ustaw 2019, item1438.
15 Narodne novine no. 47/2009.

16 Sluzbeni novine Federacije BH no. 29/2002.

17 Vestnik no. 30/2006..

18 Z.Kmieciak, Idea kodyfikacji..., pp. 39-40.
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As already mentioned, provisions on jurisdictional procedure are still the most
important but not the only component of codes in the Habsburg succession coun-
tries. Over the recent decades, its main principles and institutions of this proce-
dure have undergone a major transformation due to numerous re-codification
initiatives. In jurisdictional proceedings individual cases are settled in various
modes: decisional, conciliatory or contractual, formalized (standard), simplified
or automatic, ordinary or extraordinary, with mediation or beyond it. However,
requirements under the general code rules should always be respected. Common
practice is to distinct these principles by giving titles depicting a protected value,
most often provided for in the constitution. They correspond or even overlap with
the European standards of Good Administration being in turn a reflection of the
idea of due (fair) process."” Some of these principles apply not only to adjudicating
but also to other types of administrative activity.

There is a clearly visible fact of “replacing” code regulations by special provisions
full of procedural peculiarities, as a disguised form of administrative procedure de-
codification by using the “bypasses” technique.?® Article 2 of the Bosnian Act can be
given as an example of the legislative efforts to stop this phenomenon. According
to it, in specific spheres of administration, only exceptionally there is a possibility
of regulating individual procedural issues by other acts differently than it is adop-
ted in the Act. However, even then regulations considered as lex specialis to the Act
on Administrative Proceedings “may not be in contradiction to the principles of
this Law”. A similar construction is shaped by the Serbian Act of 29 February 2016
on General Administrative Proceedings (zakon o opstem upravnom postupku).*!
Article 3 of the Act refers to its fundamental principles and complements a re-
quirement for consistency with such standards by the stipulation that a special
provision “does not lower the level of protection of rights and legal interests of
parties guaranteed by this act”. The Bosnian Act also mandates the subsidiary
application of its provisions in cases that are subject to special procedural regime
on condition that it does not cover a given issue (Article 3).

Provisions of the laws under examination define a party to proceedings in a way
corresponding to the Austrian solutions, taking the concept of rights, freedoms,
obligations and legal interests as key elements of this institution. Some of them
provide protection that branches out from the previously established regime to
some extent. This statement can be referred to parties in a formal sense within the

19 As for the concept of administrative due process, see K. Werhan, Principles of Administrative
Law, St. Paul 2008, pp. 107-157 and G. della Cananea, Due Process..., p. 139 and following.

20 From works on this subject, see in particular Li Zhang, China, also T. Barkhuysen, W. den
Ouden, Y.E. Schuurmans, Netherlands - both studies were included in the collection: Codi-
fication of Administrative..., respectively pp. 102 and 266-267; from Polish publications
- J. Zimmermann, Aksjomaty prawa administracyjnego, Warszawa 2013, p. 188 and Z. Kmie-
ciak, Zarys teorii postepowania administracyjnego, Warszawa 2014, p. 69 and following.

21 Sluzbeni glasnik RS no. 18/2016.
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meaning of the provisions of § 15 part 3 of the Hungarian Act of 2004 not valid
any more, as well as, under Article 4 § 2 of the Croatian Act to groups of persons
associated by a common interest, referring to their rights and obligations which
require a resolution in administrative proceedings.

As arule, it is accepted that a decision as an act resolving an individual case has
two alternatives: a settlement concluded between parties to administrative pro-
ceedings and a contract between a party and an authority. The character of the
last-mentioned institution is signalled by adjectives: “administrative” or “public-law”.
This tool for fulfilling administrative tasks is subject to some constraints of use.
Under the Croatian Act, a contract may not conflict with the operative parts of
decision and mandatory provisions of law, public interest or cause detriment to
third parties. If it is to have legal consequences for them, its validity requires their
written consent (Article 150 § 3). The Czech Act no 500 of 24 July 2004 on Ad-
ministrative Proceedings (sprdvni fdd)* generally states that a contract may not be
contrary to the law or concluded in order circumvent it. Moreover, it has to be con-
sistent with the public interest (§ 159 part 2). Presenting more restrictive approach,
the Croatian Act indicated granting an appropriate permission by law as a pre-
condition for using the form of administrative contract (Article 150 § 1 in fine).
An equivalent reservation was found in the Hungarian Act of 2004 (§ 76 part 1).
It is worth adding that to facilitate the use of consensual forms in administrative
proceedings, the institution of a liaison official (hatdsdgi kozvetitd) was introduced
by the Act. Administrative authorities are empowered to engage in this position
people holding appropriate qualifications to enhance resolving disputes between
them and parties to proceedings (vertical disputes) and between parties with con-
flicting interests (horizontal disputes). The Act rendered the official responsible
for providing reliable and up-to-date information in the language that addressees
understand concerning: the subject of the proceedings, their anticipated outcome
and all necessary measures to prevent adverse effects for parties. Furthermore,
their task is to conduct a mediation in each of the distinguished layouts (vertical
and horizontal), to find a solution for achiving the objective to the proceedings
“for the benefit” of all interested parties.

Another special feature of the discussed Hungarian Act is the mode of moni-
toring the compliance with law and exercise of rights and obligations based on
decisions with enforceability attribute. The Law allowed for a possibility of con-
ducting the administrative control (periodic, permanent or ordinary) ex officio
or on request only when it is not excluded by acts or governmental orders.” It
became the subject of the Act no CL of 2016 - the General Code of Administrative

22 Sbirka zakont CR no. 500/2004.

23 Further Z. Kmieciak, Wegierska ustawa o ogdlnych zasadach postepowania w sprawach ad-
ministracyjnych - koegzystencja dwdch wizji porzgdku prawnego?, “Panstwo i Prawo” 2017,
no. 4, pp. 31-32.
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Proceedings (torveny az dltaldnos kozigazgatdsi rendtartdsrcl).* This re-codifying
Act introduced administrative audit regime (§ 98-102). It cannot be a coincidence
that such regulations are part of the draft Model of Administrative Proceedings
of the European Union prepared by the ReNEUAL Group that was constituted in
2009 (Book III - Issuing Decisions in Individual Cases). After all, audits provides
data for secondary evidence verification in cases already dealt with, in particular
credibility of a party statements or information necessary to evaluate their comp-
liance with their obligations based on particular acts (decision, settlement or ad-
ministrative contract), for example respecting conditions of granted permissions.
Sometimes, audits also initiates a procedure in a new case before an administrative
authority or other entity. Due to this dependence (connection between control
activities and activation of appropriate sanctions), the purposefulness of incorpo-
rating regulations on audit into the law on administrative procedure should not be
contested.

At present, it is undisputed that provisions of jurisdictional procedure are not
only to create appropriate guarantees for the protection of individual rights and
interests but also ensure the effectiveness of administrative undertakings.> That
is why legislative changes should take into account the ideas and principles of
“good governance”, requirements of economic calculation, inconveniences con-
nected with participation of various entities in the procedure and time allocated
to settle a case, including a resolution of any court dispute arising against this
background.”® In some administrative areas, this gives rise to the necessity of
resigning from the overly formalized, comparable to judicial procedure, modes
for dealing with individual cases and replacing them with summary ones.

The Croatian Act departs from the concept of regulating administrative proce-
dure in detail and thereby constantly increasing the level of its rigorism. It estab-
lishes two basic regimes for adjudicating on individual cases: 1) standard (full),
2) summary. The latter procedure of taking a decision (Articles 48-50) is applied
when material facts of a case can be reconstructed just at the time of initiating
the proceedings without a need for explanatory activities and hearing a party. It
is available only on matters listed by the statutes in which parties with conflicting
interests do not participate. The regulation is complemented by the provisions on

24 Maygar Kozlony no. 200/2016.

25 See for instance A.R. Brewer-Carias, Principios generales del procedimiento administrativo:
hacia un estdndar continental, [in:] Procedimiento y justicia administrativa en América Latina,
ed. C. Steiner, Mexico 2009, p. 183-184 and Z. Kmieciak, Pragmatyzm postepowania admi-
nistracyjnego, [in:] Fenomen prawa administracyjnego. Ksiega Jubileuszowa Profesora Jana
Zimmermanna, red. W. Jakimowicz, M. Krawczyk, I. Niznik-Dobosz, Warszawa 2019, p. 498
and following.

26 Further |. Kopri¢, Administrative Technology and General Administrative Procedure: Chal-
lenges and Changes in South-Eastern Europe, “Hrvatska i Komparativna Javna Uprawa” 2010,
no. 1, pp. 447-449.
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deadlines for settling a case and legal consequences for administrative authority
if they are missed (Articles 101-102). Unless otherwise stipulated, a decision in
summary procedure is to be issued and delivered to an addressee without delay,
but not later than within 30 days of putting forward a request. In cases enumerated
in the special provisions, a failure to meet a statutory deadline for resolving a case
is tantamount to acceptance of a request submitted in a proper way (tacit settle-
ment of a case). The literature underlines that implementation of such construc-
tions provided highly effective protection of party rights “but only in areas deter-
mined as appropriate by the legislature”” The Hungarian Act of 2016 has a similar
regime (§ 39-43). Beside a standard and a summary mode, it distinguishes an
automatic decision-making procedure. Under Article 50 of the Act, if this mode
is launched, a case is dealt within 24 hours (in full procedure within a maximum
period of 60 days, in summary one within 8 days).

Solutions adopted by the Czech Act have also the characteristics of summary pro-
cedure. “Proceedings on site” (fizeni na misté) regulated in various parts of the Act
are deemed as such.”® In accordance with the provision of § 143 part 2, “the pre-
requisite for imposing a duty on site shall be the finding of facts of the case”. A deci-
sion is declared orally, however its written form is delivered without delay. Unless
the special law provides otherwise, an appeal against a decision has no suspen-
sive effect. The Act prescribes, that “a decision declared orally shall be confirmed
in writing on site by the administrative authority when participant so requests”
(§ 67 part 3).

In Poland, regulations on the summary procedure were added to the Code of
Administrative Procedure due to its significant amendment from 2017. Consider-
ing the risk of infringing parties’ interests, in Article 163d of the Code, the circum-
stances justifying the case transfer from summary to full procedure are identified.”

Different variations of summary procedure are also well known to the legisla-
tion of other countries, including common law systems. In the USA, under the
rule of the federal Administrative Procedure Act of 1946, they are described as “pro-
cedural shortcuts™ 1) official notice of material facts replacing formal hearing of
evidence, 2) summary judgment procedure.” It should be stressed that using these
types of proceedings is not free of controversy. There are many opinions that the
first one may violate the right of a party to a fair administrative hearing derived

27 D.berda, Republic of Croatia, [in:] Codification of Administrative..., p. 118.

28 See M. Szubiakowski, Postepowanie uproszczone - nowa instytucja polskiej procedury admi-
nistracyjnej, [in:] Idea kodyfikacji w nauce prawa administracyjnego procesowego. Ksiega pa-
migtkowa Profesora Janusza Borkowskiego, red. Z. Kmieciak, W. Chréscielewski, Warszawa
2018, pp. 326-327.

29 Further Z. Kmieciak, [in:] Kodeks postepowania administracyjnego. Komentarz, red. Z. Kmie-
ciak, W. Chréscielewski, Warszawa 2019, pp. 913-914.

30 See E. Gellhorn, R.M. Levin, Administrative Law and Procedure in a Nutshell, St. Paul 2006,
p. 298 and following, also D. Custos, United States, pp. 387-388.
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from the constitutional due process clause. For this reason, court judicature has
developed the criteria that a particular action has to fulfil to be considered legal.
These requirements specify the rule of the Administrative Procedure Act by which
in a situation when an agency’s decision is based on official notice findings, a party
should be given a mainingful chance to rebut them (to show the contrary view).
According to the well-established case law, the data known to agency has to be al-
ways defined in detail, including a source of gathered information. A party should
have a real, not only purely theoretical chance to verify the findings, as well as
expose their arguments.’! These case law principles do not diverge from the Euro-
pean standard we are familiar with.

The order of efficiency, explicitly expressed in general principles of the laws on
administrative procedure in the Habsburg succession countries is quite difficult to
reconcile with the over-elaborated system for verifying administrative acts issued
in both ordinary and extraordinary regimes. Unsurprisingly, there is determina-
tion in many parts of Europe to rationalise the mechanisms for protecting indi-
vidual rights and search for solutions adequate to conditions in which modern ad-
ministration performs its tasks. It was put into effect by breaking with the vision of
devolutionary remedy as the only way to appeal in administrative procedure.
Of course, there are some opinions that an appeal to the same authority that took
a contested decision (non-devolutionary appeal) is a defective remedy because it
triggers quasi-two-tier proceedings deprived of such impartial adjudication guaran-
tees like a “real” two-instance procedure has.”> Nevertheless, both the legislature
and practice have found a way to lessen this inconvenience through the principle
of internal devolution of competences. For example, it is effectuated by Arti-
cle 122 of the Croatian Act concerning an objection as a form of appeal against
a decision. This provision stipulates that a head of authority is competent to hear
anon-devolutionary appeal. A comparable construction (rozklad) is known to Slo-
vak law, enshrined in § 61 of the Czechoslovak Act no 71 of 29 June 1967 on Ad-
ministrative Proceedings (zakon o spravnom konani (spravny poriadok).”* A head
of central authority issues a decision within the mode specified in that provision
after considering an opinion of the special committee as an advisory body. Mean-
while, the Constitutional Tribunal of Hungary admitted still in the 1990s that the
right to appeal takes various forms. Expanding its thesis, the Tribunal clarified that
it is translated into cognizance of a case by an authority other than the one that ren-
dered the decision or “at a higher instance by the same authority”.**

31 E.Gelhorn, R.M. Levin, Administrative Law..., pp. 303-304.

32 See V. Cuci¢, Administrative Appeal in Serbian Law, “Transylvanian Review of Administrative
Sciences” 2011, no. 32E, pp. 60-61.

33 Zbierka zakonov Ceskoslovenskej socialistickej republiky no. 71/1967.

34 Ascited in: A. Paulovics, Guarantees of the Legality of Administration and Administrative Pro-
cedure in Hungary, “DANUBE/Law and Economics Review” 2011, no. 2, p. 48. In this connec-
tion a concept according to which an administrative appeal is always devolutive should be
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Broadening the scope of control exercised as a result of lodging a remedy
through administrative mode is no less interesting phenomenon. According to
new generation legislation, this verification also covers activities other than is-
suing administrative acts such as individual decisions. This observation is il-
lustrated by the objection institution (prigovor) within the Serbian Act meaning
(Articles 147-150). This Law separately regulates the right to appeal against an
administrative decision (pravo na Zalbu).

4. Questions about the formula of administrative
procedure codification

In the opinion of one of the most famous Polish theoreticians,

on a comparative level, we can draw lessons [...] that a country having a codified
administrative procedure will never decide later to return, for whatever reason, to
the old system of fragmented regulations, to true “procedural freedom” of public
administration.*

Therefore, if legislative amendments already take place, they are usually uni-
directional, focused on creating more and more extensive, detailed, intricate and
complicated rules in the hope that they will prove effective.*® Counter movements
are uncommon, specially in countries with a long-standing codification tradi-
tion. However, maybe just this policy (giving up casuistry in favour of more gene-
ral clauses determining wide range of flexibility for administrative authorities
and courts) is a right response to commonly observed legislative failures. We do
need to face up to the fact that the obvious trend towards the law “streamlining”
is sometimes at the cost of transparency and utility. Another matter to raise: how
long will the recodified legal constructions outlast in legal systems where the Au-
strian ideas were once adopted? Will the legislature be able to resist the temptation

considered as isolated - for more on remedy understood in this way, see P. Kovac, Effective
Adjudication through Administrative Appeals in Slovenia, “Utrecht Law Review” 2013, vol. 9,
issue 3, p. 43.

35 G. Langrod, Genése et lignes directrices de la réforme de la procédure administrative non
contentieuse en Pologne, “Revue Internationale des Sciences Administratives” 1960, no. 4,
p. 399. See also remarks concerning “the living without GAPA” (general administrative proce-
dure acts) - J.-B. Auby, General Report, [in:] Codification of Administrative..., pp. 27-28.

36 See, for instance, reflections on Slovenian experiences - P. Kovac, The Requirements and Li-
mits of the Codification of Administrative Procedure in Slovenia According to European Trends,
“Review of Central and East European Law” 2016, vol. 41, pp. 448-449. The author does not
hide that procedural regulation in administrative matters is over-formalized and detailed.
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of easy amendments to regulations, dictated by need of a while? And further, in
this context: whether the codification acts which once governed only an adjudicat-
ing mode in individual cases are not today becoming “codes of administrative acti-
vity” or even “codes of administration and control over it’? The Netherlands Act of
1994, the Georgian Act of 1999 and the Bulgarian Act of 2006 are good examples
of the latter type of codification. Perhaps, the analysed legislative action is the first
stage codification of “general administrative law”.*” The problem is that attempts to
pass a bill in this regard in Poland were unsuccessful several times.*

The collapse of the Habsburg Empire in 1918 debunked the myth of the “Com-
munity of Nations” cultivated there.** However, it did not undermine the achieve-
ments of legal thought of the 19th and early 20th century taken into account when
creating legal constructs of the Habsburg succession countries. This legacy has
become a part of the cultural heritage and an element that has permanently en-
tered the national legal orders. An esteemed researcher in the field of the Habsburg
history concludes: even as the monarchy formally ceased to exist, “common ele-
ments of empirial practice continued to shape many peoples’ expectations”. Promi-
nent politicians of the succession countries “often adopted familiar laws, practices
and institutions for their new states. At the same time, however, they loudly re-
jected any legacy of empire as incompatibile with democracy and national self-
-determination”*

Zbigniew Kmieciak Ph.D., Full Professor. Head of the Department of Administra-
tive Procedure — Faculty of Law and Administration, University of £6dz, and retired
justice of the Supreme Administrative Court. Author of about three hundred scien-
tific publications and many legal opinions developed for the legislative process and
practice needs. Leader of the expert group on the reform of Law of Administra-
tive Procedure in the years 2012-2016. Group’s activities contributed to the essential
modernization of the Polish Code of Administrative Procedure of 2017.

37 A.R. Brewer-Carias presents the implementation of this idea in one of the Latin American
countries, namely Costa Rica through the Act: Ley General de la Administracion Piblica, see:
Principios generales..., p. 165.

38 See General Provisions of Administrative Law - Grounds for the Draft of a Bill, [in:] Prawo do
dobrej administracji, Biuletyn RPO. Materiaty, no. 60, Warszawa 2008, p. 215 and following.

39 Further P. M. Judson, The Habsburg Empire. A New History, Cambridge (Massachusetts)-Lon-
don (England) 2016, pp. 15-19, 88-89, 447 and following.

40 P.M. Judson, The Habsburg Empire..., p. 23.
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1. Drogi ewolucji prawa o postepowaniu
administracyjnym

Najwiekszy wplyw na rozwdj prawa o postepowaniu administracyjnym nie tylko
w Europie, lecz takze poza nig, wywarly niewatpliwie rozwigzania bedace wytworem
hiszpanskiej i austriackiej mysli prawnej. Ich zasadnicze zreby i zalozenia zostaly
uksztattowane w drugiej potowie XIX i na poczatku XX w. Dwie dokonane nieza-
leznie od siebie, réznigce si¢ znacznie koncepcja i technika regulacji, kodyfikacje
postepowania administracyjnego — hiszpanska z 1889 r. (Ley de 19 de octubre de
1889 - de Bases de Procedimiento Administrativo) i austriacka z 1925 r. - staly
sie impulsem do dzialan legislatywy innych panstw. Ramowy charakter ustawy
hiszpanskiej, zawierajacej upowaznienia dla poszczegdlnych ministréw do unor-
mowania postepowan administracyjnych w wyznaczonych przez nig granicach,
dobrze oddaje nazwa tego aktu. Paradoksalnie nazwa ta zaczeta by¢ powszechnie
uzywana dopiero po wejciu ustawy w zycie, za sprawg profesora Uniwersytetu
w Leon — Gumersindo Azcdrate'. Stworzone przez niego okreslenie, ktorego klu-
czowym elementem jest stowo ,,podstawy”, wskazuje posrednio na niedoskonalos¢
wprowadzonych wéwczas regulacji. Nie realizowaly one gléwnej idei wszelkich
poczynan kodyfikacyjnych, ktérg jest wzgledna unifikacja i systematyzacja po-
rzadku prawnego. Stan swoistego ,,separatyzmu proceduralnego” wyeliminowano,

1 Szerzej A.R. Brewer-Carias, Etudes de droit comparé, Bruxelles 2001, s. 164.
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kodyfikujac powtdrnie postepowanie administracyjne w 1958 r. Kolejne zabiegi ko-
dyfikacyjne w tym przedmiocie przeprowadzono w Hiszpanii jeszcze dwukrotnie:
w 199212015 r. Plynie z tego wniosek, ze model kodyfikacji o hiszpanskim rodo-
wodzie, ktory wspodlczesnie dominuje w wielu cze$ciach $wiata, przede wszyst-
kim w panstwach Ameryki Lacinskiej?, powstawal stopniowo, w toku dlugiej
i uwarunkowanej zlozonymi czynnikami ewolucji.

W literaturze komparatystycznej prezentowana jest teza, ze wskazane wczesniej
»prekursorskie posunigcie hiszpanskie zostalo przy¢mione przez Austri¢” (,the
Spanish precursor step has been overshadowed by Austria”). Podkresla si¢ przy
tym, ze wlasnie to panstwo ,,postrzegane jest powszechnie jako rzeczywisty pio-
nier kodyfikacji postepowania administracyjnego” (,,that is commonly referred to
as the real pioneer in administrative procedure codification”)’. W odréznieniu od
Hiszpanii, w ktdrej dzielo kodyfikacji postepowania administracyjnego podejmo-
wano czterokrotnie, w Austrii poprzestano na jednorazowym zabiegu okreslanym
tym pojeciem. Co wiecej, zakresem regulacji ustawowej z 1925 r. objeto jedynie
postepowanie w sprawach indywidualnych rozstrzyganych w formie decyzji ozna-
czone przymiotnikiem ,,0gélne” (Allgemeines Verwaltungsverfahrensgesetz).

O tak daleko posunigtej jednorodnos$ci normowanej materii nie sposéb mowic
w przypadku ustaw hiszpanskich. Zamieszczono w nich takze przepisy wykracza-
jace poza problematyke prawa procesowego, w tym trybu zatatwiania spraw indy-
widualnych, odnoszace si¢ m.in. do wydawania aktéw generalnych (reglamentos
y otras disposiciones administrativas), sankcji administracyjnych i ustroju adminis-
tracji publicznej*.

Przedmiotem uchwalonych odrebnie w Austrii w 1925 r. dwdch ustaw staly sie
zagadnienia odpowiedzialno$ci karnoadministracyjnej i postepowania egzeku-
cyjnego w administracji. Wraz z ustawg o ogdélnym postepowaniu administracyj-
nym i ustawg wprowadzajacg nowe przepisy stworzyly one koherentny, burzacy
dotychczasowe stereotypy, system uregulowan dotyczacych dziatalnosci organéw
administracji. Akty te zachowaly do dzi§ moc obowigzujaca. Nie sg wiec one tylko
»pomnikiem kultury prawnej”, lecz réwniez podlegajacym stalym przeobrazeniom
sktadnikiem porzadku prawnego. Negatywne konsekwencje dostosowywania ,,li-
tery prawa” sprzed niemal 100 lat do wspolczesnych potrzeb prébuje si¢ kompen-
sowac, stosujac prosty srodek — publikujac teksty jednolite ustaw. Najwazniej-
szej zmiany przepisow ustaw: o ogdlnym postepowaniu administracyjnym oraz

2 Codo ustawodawstwa tych panstw zob. R. Perlingeiro (coordenador), F. Alfonso, G. de Caro,
A. Frazdo, A.G. Costa, C.S. Limade Arruda, M. Ventura Rosa, Procedimento Administrativo
e Processo Administrativo Latino. Compilagdo de Leis Nacionais, Rio de Janeiro 2017.

3 Zob. D. Custos, United States, [w:] Codification of Administrative Procedure, ed. J.-B. Auby,
Bruxelles 2014, s. 402.

4 Szeroki przeglad tego zespotu uregulowan, uksztattowanych w wyniku kodyfikacji z 2015 r.,
przedstawiono w zbiorze: Régimen Juridico del Sector Publico y Procedimiento Administrativo
Comun, director M.A. Recuerda Girela, Thomson Reuters Aranzadi 2016.
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o sadowej kontroli administracji, taczacej sie z rewizjg postanowien Konstytucji,
dokonano w 2012 r. przez uchwalenie aktu nazwanego Verwaltungsgerichtsbar-
keits-Novelle 2012. Decydujac si¢ na ten krok, zerwano z utrzymywana od czasu
utworzenia w 1875 r. wiedenskiego Trybunalu Administracyjnego (Verwalungs-
gerichtshof) formula czysto kasacyjnego orzekania w sprawach sporéw sadowych
jednostki z administracjg. Zmodyfikowano zarazem istotnie konstrukcje uznawa-
ng za gtéwny element postegpowania administracyjnego, czyli zaskarzenie rozstrzy-
gniecia organu pierwszej instancji odwotaniem kierowanym do organu wyzszego
stopnia. Wypada podkresli¢, ze w zadnym z panstw europejskich, uwazajacych
sie za kontynuatoréw austriackiej tradycji kodyfikacyjnej, nie wprowadzono tak
odwaznej i podwazajacej zalozenia wczesniejszego porzadku prawnego reformy.

Uniwersalny wymiar dokonan kodyfikacyjnych Hiszpanii i Austrii nie
umniejsza w zadnym wypadku roli innych panstw w rozwijaniu i moderniza-
cji istniejacych oraz tworzeniu nowych instytucji prawa o postepowaniu admi-
nistracyjnym. Zwlaszcza doswiadczenia europejskie zgromadzone w zwigzku
z ,pozng falg” kodyfikacji i procesem rekodyfikacji (m.in. Szwecja w roku 1971,
1986 i 2017, Finlandia 1982 i powtdérnie 2003, Wtochy 1990, Portugalia 1991
i powtdrnie 2015, Holandia 1994, Grecja i Gruzja 1999, Francja 2015) czynia
niezwykle trudnym pytanie o zZrodla inspiracji krajowej legislatywy. Nie bedzie
zapewne bledem stwierdzenie, ze wynik wielu przeprowadzonych w ostatnich
dziesigcioleciach zabiegéw jest wypadkowa standardéw promowanych przez
Rade¢ Europy, wymagan prawa unijnego, adaptacji obcych rozwigzan oraz orygi-
nalnych, wlasnych koncepcji. Wobec tak duzej ztozonosci uregulowan w sferze
postepowania administracyjnego, podejmowane przez teori¢ proby wyodreb-
nienia modeli kodyfikacji albo wypracowania dostatecznie pojemnej typologii
tego zjawiska wydaja si¢ by¢ z géry skazane na niepowodzenie lub co najmniej
wysoce utomne. Okolicznos¢ ta nie jest wszakze przeszkoda do uzywania dla
celéow opisu naukowego pojecia ,,model” w bardziej luznym znaczeniu®. Jedno
jest pewne: rowniez w systemach prawnych, w ktérych kodyfikacje postepowania
administracyjnego przeprowadzono stosunkowo niedawno, w sposéb odbiegaja-
cy od uksztattowanej przed wielu laty formuly, idee i pomysty rodem z Hiszpanii
i Austrii znalazly trwale miejsce.

5 Ujecie to prezentuje chociazby D. Coustos, United States, s. 402. Pisze on o ,austriackim
modelu” (the Austrian model), ktéry przyjeto kilka panstw Europy Srodkowo-Wschodnie;j.
Podobnie G. della Cananea, Due Process of Law Beyond the State. Requirements of Adminis-
trative Procedure, Oxford 2016, s. 23. Autor zauwaza, ze ustawodawstwo austriackie wzoro-
wane jest na modelu procesu sadowego. Odmienne zatozenia przy$wiecaty amerykanskiej
kodyfikacji postepowania administracyjnego, jednak w tym przypadku ,kompleks wymagan
proceduralnych zostat uksztattowany przez sady” (,the complex of procedural requirements
crafted by the courts”).



40 Zbigniew Kmieciak

2. Recypowanie dorobku austriackiej mysli
prawnej w panstwach sukcesji habsburskiej

Nie jest czym$ niezwyktym fakt, Ze wkrétce po uchwaleniu w Austrii ustawy
o ogolnym postepowaniu administracyjnym przyjete w niej rozwigzania wlaczo-
no do porzadku prawnego innych panstw bedacych wczesniej czescia Monarchii
Habsburskiej. Z powodéw praktycznych, gtéwnie z uwagi na utrwalony juz, odzie-
dziczony po rzadach austriackich, schemat funkcjonowania administracji i bogaty
dorobek case law, w 1928 r. przeprowadzono kodyfikacje postepowania adminis-
tracyjnego w Czechostowacji i w Polsce, za$ w 1930 r. w Jugostawii. Na Wegrzech,
ze zrozumiatych powodéw, po pierwszej wojnie §wiatowej zachowaty moc obo-
wiazujacg akty parlamentu wegierskiego z okresu istnienia Monarchii Austro-
-Wegierskiej, w tym ustawa nr XX z 1901 r. o uproszczeniu postegpowania admi-
nistracyjnego (a kozigazgatdsi eljards egyszeriisitésérol sz6l6). Nie zdecydowano sig
tam na wariant kodyfikacji, wybierajac inng droge - rozwijania fragmentarycz-
nych uregulowan procesowych. Tego rodzaju unormowania znalazly si¢ przede
wszystkim w ustawie nr XXX z 1929 r. o zarzadzaniu administracyjnym (a koziga-
zgatds rendezésérol szold). Ustawa ta okreslita szczeble organizacyjne administracji
ogolnej, wyodrebniajac dwie instancje postgpowania, co ograniczyto czas i koszty
zalatwiania spraw®. Wielki oredownik kodyfikacji, Zoltan Magyary, argumento-
wal, Ze ustawa nr XXX z 1929 nie uregulowata znacznego zakresu postgpowania
administracyjnego. Dlatego organy administracji rozwijaly niepisane, zwyczajowe
zasady dzialania, za$ poszczegdlni ministrowie starali si¢ okreslac je w sferze swo-
jej wlasciwosci. W jego ocenie, ten stan rzeczy pozostawal w sprzecznosci z zasa-
dami praworzadnosci i racjonalno$ci administrowania. Z tych powodéw zalecat
on kodyfikacje ogélnego postegpowania administracyjnego i postepowania egze-
kucyjnego, uznajac to za ,przestanke rzadéw prawa” i ochrony praw jednostki’.
Koncepcje¢ kodyfikacji ogdlnego postepowania administracyjnego przygotowa-
no na Wegrzech dopiero na przelomie lat trzydziestych i czterdziestych ubiegte-
go wieku, za$ zrealizowano ja - w odmiennym ksztalcie - w czasach socjalizmu.
Przedkodyfikacyjne stadium mialo tam wigc inne oblicze niz w Czechostowacji,
Polsce i Jugostawii. W warunkach panstw, ktdre po trwajacym niekiedy wieki znie-
woleniu odzyskaly niepodleglos¢, urzeczywistnienie idei kodyfikacji prowadzito
niewatpliwie do wigkszej stabilizacji prawnej. Dokonany zabieg umozliwil unifi-
kacje i usprawnienie dzialan urzednikéw, przy zapewnieniu jednostce realnych
gwarancji ochrony jej praw.

Po drugiej wojnie $wiatowej niemal wszystkie panstwa sukcesji habsburskiej ze-
tknely sie z wyzwaniem powtoérnej kodyfikacji postepowania administracyjnego.

6 J.Szitds, K6zigazgatdsi eljards, A korszerti kézszolgdlat Utja, Budapest 1939, s. 5.
7 Z.Magyary, Amagyar kézigazgatds racionalizdldsa, Budapest 1930, passim.
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Narzucenie im ustroju socjalistycznego pociagnelo za sobg konieczno$¢ dostoso-
wania uregulowan prawa procesowego do nowych realiéw lub przynajmniej zade-
monstrowania takich intencji. W Polsce wywiazano si¢ z tego zadania, modyfikujac
pewne konstrukcje i uzupelniajac je procedura w przedmiocie skarg i wnioskéw
obywatelskich oraz wprowadzajac do przepiséw prawa stosowne ,,ozdobniki ideo-
logiczne” W pierwotnej wersji ustawy z 14 czerwca 1960 r. - Kodeks postepowa-
nia administracyjnego® ,wstawki” oddajgce ducha panujacego ustroju przybraly
postac nakazow: 1) dzialania przez organy administracji ,,na podstawie przepisow
prawa’, z zastrzezeniem, ze majg si¢ one kierowac ,interesem ludu pracujgcego
i zadaniami budownictwa socjalistycznego” (art. 4); 2) stania przez te organy ,,na
strazy praworzadnosci ludowej” (art. 5 ab initio)®. W literaturze naukowej nikt nie
wyjasnit blizej sensu tych zwrotéw, precyzujac np. co miesci si¢ w pojeciu ,,zadan
budownictwa socjalistycznego” i do czego sprowadza si¢ réznica migdzy ,,prawo-
rzadnoscig” w ogdlnym znaczeniu i ,,praworzadnoscia ludowa”. W jednym z nie-
licznych opracowan, w ktérych poruszono ten problem, wskazano, co nastepuje:

Wtasnie administracji panstwowej, ktdra rozstrzyga o wielu waznych prawach i obowiazkach
obywateli, takze organizuje zaspokojenie potrzeb gospodarczych i spolecznych na danym tere-
nie, przypada rola wykonawcy zalozen polityki panstwa. Dlatego nie moze w jej dzialaniu by¢
decyzji formalistycznych, wprawdzie odpowiadajacych wymaganiom stawianym przez przepisy
prawne, ale niecelowych, a czasem zbednych'’.

Wskazane frazy usunieto z kodeksu w toku przemian ustrojowych zapoczatkowa-
nych w Polsce na przetomie lat osiemdziesigtych i dziewigé¢dziesigtych ubieglego
stulecia.

Kodyfikacji ,,dostosowujacych” dokonano w Czechostowacji w 1955, 1960
i 1967 r. (tylko ostatniej z nich nadano forme ustawy), w Jugostawii w 1956 r.,
a w Polsce w 1960 r. Na Wegrzech pierwszy raz skodyfikowano postepowanie ad-
ministracyjne w 1957 r. Droga ewolucji prawa o postepowaniu administracyjnym
przebiegala tam - o czym juz wspomniano - zdecydowanie inaczej niz w pozosta-
tych panstwach sukcesji habsburskiej, w ktorych recypowano wprost rozwiazania
austriackie i pozniej stopniowo je modyfikowano. Prace nad nowym kodeksem
podjeto w Polsce na fali ,,odwilzy” bedacej reakcja na wynaturzenia stalinizmu.
Wysunigto wowczas pomyst reaktywowania sgdownictwa administracyjnego we-
diug ksztattu z okresu migdzywojennego, ktorego jednak wladza z przyczyn poli-
tycznych nie zaakceptowata.

Powtérne kodyfikacje postepowania administracyjnego w panstwach sukce-
sji habsburskiej przetrwaty, poza dwoma wyjatkami (Polska i Stowacja), tylko do

8 Dziennik Ustaw nr 30/1960, poz. 168.
9 Ten aspekt kodyfikacji czechostowackich z lat 1955 i 1960 eksponuja J. Stasa, M. Tomasek,
Czech Republic, [w:] Codification of Administrative..., s. 129.
10 J. Borkowski, [w:] J. Borkowski (red.), J. Jendroska, R. Orzechowski, A. Zielinski, Kodeks po-
stepowania administracyjnego. Komentarz, Warszawa 1985, s. 66.
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czasu transformacji ustrojowej wywotanej upadkiem socjalizmu w latach dzie-
wiecdziesigtych XX w. Po zwigzanym z tym wydarzeniem rozpadzie Czechostowa-
cji i Jugostawii, nowe panstwa stanely dodatkowo przed dylematem utrzymania,
przynajmniej przez pewien okres, dotychczasowego rezimu prawnego z okresu
federacji lub zastgpienia go docelowo innym. Pierwszg z tych opcji wybrano na
Stowacji, poprzestajac na kolejnych nowelizacjach obowigzujacej do dzis ustawy
z 1967 1. (po 2000 r. uczyniono to tylko dziesi¢ciokrotnie; dla poréwnania, w Pol-
sce dokonano w tym czasie 40, o réznym charakterze, zmian kodeksu; jest rzecza
zastanawiajaca, ze od czasu wejscia w zycie kodeks chorwacki nie zostal zmie-
niony ani razu, zas kodeks stowenski - tylko 8 razy). Na drugi z wyrdznionych
wariantow zdecydowano si¢ w Czechach i w systemach prawnych, ktére wczes-
niej byly czescig federacji jugostowianskiej. Przez krotki czas obowigzywalo tam,
z niewielkimi poprawkami, dawne ustawodawstwo. Nowych kodyfikacji w ramach
powstatych systemoéw prawnych dokonano w Stowenii w 1999 r., w Bosni i Herce-
gowinie w 2002 r., w Czarnogérze w 2003 r., w Czechach w 2004 r., w Macedonii
i w Kosowie w 2005 r., w Chorwacji w 2009 r., za§ w Serbii w 2016 r. Ponowne
kodyfikacje nie ominely réwniez innych panstw balkanskich. Zabiegi te przepro-
wadzono w Bulgarii w 2006 r. i w Albanii w 2015 r. Na uwage zastuguje wysilek
wlozony w przygotowanie kodyfikacji wegierskiej. Prace nad projektem ustawy
nr CXL z 20 grudnia 2004 r. o ogdlnych zasadach postepowania administracyj-
nego i ustugach (torvény a kozigazgatdsi hatésagi eljards és szolgdltatds dltaldnos
szabdlyairdl)"', znaczaco réznigcej si¢ przedmiotem, konstrukeja i technikg unor-
mowania od obowiazujacych w pozostalych panstwach postsocjalistycznych ak-
tow rangi kodeksowej, trwaly ponad dekade. Dzialania te przyniosty interesujacy
efekt, wpisujac si¢ w zakrojony na szersza skal¢ proces zmian tadu prawnego'.
Regulacja ta nie przetrwala jednak zbyt diugo, gdyz w 2016 r. uchwalono kolejna
ustawe, odstepujac od poprzednich rozwigzan lub modyfikujac je.

3. Czas prob i poszukiwan

Mozna zaryzykowac twierdzenie, ze kolejne generacje kodyfikacji postepowania
administracyjnego przeprowadzanych w panstwach imperium habsburskiego co-
raz bardziej oddalaja ksztaltowane rozwigzania od ich austriackiego pierwowzoru,
jednak absolutnie nie zrywaja z nim. Tendencje te tatwo wytlumaczy¢ wolg uno-
woczesnienia procedury i stworzenia z niej sprawnego narzedzia wykonywania

11 Magyar Kozlony nr203/2004.
12 Tto zachodzacych przeobrazen przedstawit szerzej |. Balazs, Eastern Europe in Transition, the
Case of Hungary, ,Acta Juridica Hungarica” 2012, no. 2,s. 115in.
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administracji, a niezaleznie od tego - potrzebg pelnego urzeczywistnienia standar-
doéw wynikajacych z prawa unijnego, rekomendacji Komitetu Ministréw Rady Eu-
ropy czy ogolnie: wartosci stanowigcych fundamenty europejskiej kultury prawne;j.
Analiza wynikéw tego, co mozna okresli¢ mianem rekodyfikacji, prowadzi do wnio-
sku, ze postepowanie typu jurysdykcyjnego (tryb orzekania w sprawach indywidual-
nych w formie decyzji administracyjnej) staje si¢ powoli tylko jednym z elemen-
tow szerszego zbioru procedur unormowanych przez ustawe, powigzanych ze sobg
tresciowo i funkcjonalnie. Istotnych przeobrazen doznajg zarazem formy tego po-
stepowania i jego gtéwne instytucje, z legitymacja procesows, aktem konczacym
postepowanie oraz trybami zaskarzenia (kontroli) dzialann administracji wiacznie.
Wydawanie decyzji w sprawach indywidualnych, badz korzystanie z alternatyw-
nego wobec niej srodka - umowy administracyjnej (publicznoprawnej), nie jest juz
jedynym przejawem aktywnosci organéw administracyjnych poddanym regla-
mentacji procesowej. Wyraznie ujawnia si¢ dazenie do rozciagnigcia tej reglamen-
tacji takze na dzialalno$¢ polegajaca na wydawaniu aktow generalnych o réznym
charakterzeipodejmowaniu rozmaitych czynnoscifaktycznych, takich jak prowadze-
nie rejestrow, sporzadzanie zaswiadczen albo dokonywanie kontroli wykonania de-
cyzji. Mocno ugruntowang zasada jest tez zamieszczanie w kodeksach, ze wzgledow
praktycznych, przepiséw dotyczacych egzekucji aktéw administracji, a niekiedy
réwniez aktéw jurysdykeji sadowej w sprawach administracyjnych. Unormowania
stricte procesowe zaczynajg tez by¢ uzupelniane innego rodzaju regulacjami, co-
raz $mielej wkraczajacymi w sfer¢ prawa ustrojowego i materialnego. Zmienia sie
wobec tego nie tylko struktura, ale i rola aktéw rangi kodeksowej. W tej sytuacji
wydatnemu rozszerzeniu ulega przedmiot zawartych w nich postanowien. Daze-
nie do objecia ramami jednej ustawy tak zlozonej materii narzuca — co oczywiste
— konieczno$¢ stosowania bardziej wysublimowanych niz dotychczas technik pra-
wotworstwa, w tym operowania klauzulami generalnymi, odestaniami, przepisami
o wylaczeniu stosowania pewnych grup unormowan i zastrzezeniami, pozwalajg-
cymi na zachowanie ,,systemowego” charakteru danej regulacji®.

Szerszego omowienia wymaga — jak sadze — kwestia wiaczenia do analizowa-
nych uregulowan rangi kodeksowej przepiséw dotyczacych materii postepowania
egzekucyjnego w administracji, ktora tradycyjnie nie tylko w Austrii, ale i w Pol-
sce, jest przedmiotem odrebnych ustaw. Idea takiego unormowania zrodzita si¢
w czasach sprzed transformacji ustrojowej z przetomu XX i XXI w. Mozna przy-
puszczad, ze jej rozwinigcie w ustawodawstwie panstw sukcesji habsburskiej jest
efektem zgromadzonych wczes$niej doswiadczen. W odréznieniu od obszernego,
nazbyt szczegblowego i zawilego uregulowania wprowadzonego przez polska
ustawe z 17 czerwca 1966 r. o postepowaniu egzekucyjnym w administracji'*, jego

13 Z. Kmieciak, Idea kodyfikacji postepowania administracyjnego z perspektywy paristw postso-
¢jalistycznych, ,,Pafstwo i Prawo” 2017, nr 9, s. 33-34.
14 Tekst jednolity - Dziennik Ustaw 2019, poz. 1438.
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odpowiedniki w systemach czeskim i stowackim, wegierskim, bulgarskim czy
panstw bylej Jugostawii odznaczaja si¢ zwieztoscia i abstrakcyjnym ujeciem two-
rzonych klauzul.

Przepisy o postepowaniu egzekucyjnym w administracji zawarte w aktach nowej
kodyfikacji liczag od kilku do kilkudziesieciu podstawowych jednostek redakcyj-
nych o réznych rozmiarach (artykuléw, oznaczanych tez jako paragrafy albo sek-
cje). Przykladowo ustawa chorwacka z 27 marca 2009 r. o ogélnym postepowaniu
administracyjnym (zakon o opcem upravnom postupku)'® zawiera jedynie 16 arty-
kutéw odnoszacych si¢ do egzekucji obowiazkéw o charakterze pienieznym i nie-
pienigeznym. Przepisy te - odmiennie niz w Polsce - s3 nie tyle szczegétowymi
instrukcjami dla urzednikéw co ogélnymi klauzulami okreslajagcymi sposob dzia-
tania w toku egzekucji. Niewiele wiecej artykulow w tym przedmiocie liczy ustawa
bosniacka z 25 czerwca 2002 r. o postepowaniu administracyjnym (zakon o uprav-
nom postupku)'s. Najobszerniejsze z unormowan o postepowaniu egzekucyjnym
w panstwach regionu balkanskiego - to, ktére znalazlo si¢ w obowigzujacym od
12 lipca 2006 r. bulgarskim kodeksie postepowania administracyjnego'’, skon-
struowano przy uzyciu tylko 34 - co prawda skltadajacych sie z wielu postanowien
— artykuléw. Charakter ustanawianych klauzul doskonale oddaje tres¢ art. 145
ustawy chorwackiej, wyrazajacego zasade proporcjonalnosci. Zgodnie z tym
przepisem, egzekucja powinna by¢ prowadzona tak, aby zastosowane $rodki byly
najmniej ucigzliwe dla zobowigzanego (most lenient on the enforcement debtor),
zapewniajac jednocze$nie osiggnigcie celu egzekucji. Trudno nie postawi¢ pyta-
nia: czy tak sformulowany przepis stwarza wystarczajace umocowanie do fero-
wania ocen przez urzednika, ktory przywykl do doktadnego wskazania mu przez
przepisy prawa co ma czyni¢ (operowania $cistymi, wymiernymi kryteriami, prze-
sadzajacymi o wyborze wariantu zachowania).

Staboscig opisywanego wariantu regulacji, uznawanego za racjonalny i zgodny
z zalozeniami dokonywanych wspoélczesnie zabiegéw kodyfikacyjnych, jest koniecz-
nos¢ stosowania przez legislatywe technik pozwalajacych zachowac jego kompletnos¢
oraz okresli¢ jasno zwigzki miedzy wprowadzonym unormowaniem i innymi rezi-
mami egzekucji. Ustawodawca bulgarski rozstrzygnal ten dylemat, wskazujac, ze
wyznaczona przepisami kodeksu procedura ma zastosowanie do tytutéw wyko-
nawczych dotyczacych indywidualnych lub generalnych aktéw administracyjnych,
wyrokdw, postanowien i zarzadzen sadéw administracyjnych oraz ugdd zawartych
przed organami administracji albo sadami'®.

Jak zostalo juz wspomniane, przepisy o postepowaniu jurysdykcyjnym sg na-
dal najwazniejszym, ale nie jedynym sktadnikiem obowigzujacych w panstwach

15 Narodne novine nr 47/2009.

16 Sluzbeni novine Federacije BH nr 29/2002.
17 Vestnik nr30/2006.

18 Z. Kmieciak, Idea kodyfikacji..., s. 39-40.
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sukcesji habsburskiej unormowan kodeksowych. Zalozenia i instytucje tego
postepowania doznaly, w rezultacie podejmowanych w ostatnich dziesigcio-
leciach inicjatyw rekodyfikacyjnych, istotnego przeobrazenia. Rozstrzyganie
w nim o sprawach indywidualnych nastepuje w roéznych trybach: decyzyjnym,
ugodowym lub umownym, sformalizowanym, uproszczonym albo automatycz-
nym, gléwnym badz nadzwyczajnym, przy zastosowaniu mediacji lub poza nia.
Dzialanie to zawsze jednak podlega rygorom wyprowadzanym z kodeksowych
zasad ogodlnych. Powszechng praktyka jest wyodrebnianie tych zasad w wyraznie
oznaczonej czesci ustawy i nadawanie im nazw obrazujacych chroniong wartos¢,
znajdujacy najczesciej umocowanie konstytucyjne. Koresponduja one badz nawet
pokrywajg sie z europejskimi standardami dobrej administracji, bedagcymi z ko-
lei refleksem idei rzetelnego (sprawiedliwego) procesu'. Stosowanie niektérych
z tych zasad rozciaga si¢ na wszystkie rodzaje aktywnosci administracji, a nie tylko
dzialalno$¢ orzecznicza.

Dostrzegany ogdlnie fakt ,wypierania” unormowan kodeksowych przez prze-
pisy szczegélne, wprowadzajace okreslone odrebnosci proceduralne, kwalifiko-
wany jako zawoalowana forma dekodyfikacji postgpowania administracyjnego
przez stosowanie techniki bypasses, sktania do uwaznego przyjrzenia si¢ probom
powstrzymania tego zjawiska®. Ciekawym przykladem tej kategorii dzialan le-
gislatywy jest sformulowanie w art. 2 ustawy bo$niackiej ogdlnej zasady, w mysl
ktorej w okreslonych sferach administracji tylko wyjatkowo dopuszczalne jest re-
gulowanie jednostkowych zagadnien proceduralnych przez inne ustawy w sposéb
odmienny od przyjetego w tym akcie. Jednakze nawet wtedy unormowania ucho-
dzace za lex specialis w stosunku do ustawy o postepowaniu administracyjnym nie
mogg pozostawac w sprzecznosci z jej zasadami (may not be in contradiction with
the principles of this law). Podobny przepis zamieszczono w art. 3 serbskiej ustawy
z 29 lutego 2016 r. 0 ogélnym postepowaniu administracyjnym (zakon o opstem
upravnom postupku)*'. Nakaz zgodnosci uregulowan szczegélnych z okreslonymi
w niej zasadami uzupelniono zastrzezeniem, ze wprowadzenie odrebnych przepi-
s6w nie moze ,,obniza¢ poziomu ochrony praw i intereséw prawnych stron gwa-
rantowanej niniejszg ustawg. W ustawie bosniackiej nakazano takze subsydiarne
stosowanie jej przepisow w tych sprawach, ktore podlegaja zalatwieniu wedlug
odrebnego rezimu procesowego, o ile dana kwestia nie zostala nim objeta (art. 3).

19 Co do koncepcji rzetelnego procesu administracyjnego (a theory of administrative due pro-
cess) zob. K. Werhan, Principles of Administrative Law, St. Paul 2008, s. 107-157 oraz G. della
Cananea, Due Process...,s.139in.

20 Z prac poswieconych tej problematyce zob. w szczegélnosci Li Zhang, China oraz T. Barkhuy-
sen, W. den Ouden, Y.E. Schuurmans, Netherlands - obydwa opracowania zamieszczono
w zbiorze: Codification of Administrative..., odpowiednio s. 102 i 266-267; z polskich publi-
kacji - J. Zimmermann, Aksjomaty prawa administracyjnego, Warszawa 2013, s. 188 oraz
Z. Kmieciak, Zarys teorii postepowania administracyjnego, Warszawa 2014, s. 69 i n.

21 Sluzbeni glasnik RS nr 18/2016.
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Przepisy rozpatrywanego zbioru ustaw definiuja stron¢ postgpowania jurys-
dykcyjnego w sposéb odpowiadajacy wzorom austriackim, traktujac jako klu-
czowe elementy tej instytucji pojecia praw, wolnosci, obowigzkéw oraz interesow
prawnych. Niektdre z nich przyznaja ochrone, ktéra w pewnym stopniu wylamuje
sie z utrwalonego wczesniej schematu. Stwierdzenie to mozna odnie$¢ do stron
w znaczeniu formalnym w rozumieniu przepiséw § 15 ust. 3 nieobowigzujacej juz
ustawy wegierskiej z 2004 r. lub grup osob o wspdlnym interesie (groups of persons
associated by a common interest), powolujacych si¢ na swoje prawa i obowigzki,
ktére wymagaja rozstrzygniecia w postepowaniu administracyjnym - stanowi
o nich art. 4 ust. 2 ustawy chorwackiej.

Za alternatywe dla decyzji jako aktu zalatwiajacego sprawe indywidualng uznaje
sie - co do zasady - ugode zawierang pomiedzy stronami postegpowania oraz umo-
we strony z organem. Na charakter ostatniego z wyrdznionych aktow wskazuja
przymiotniki: ,,administracyjna” albo ,,publicznoprawna”. Operowanie tym $rod-
kiem wypelniania zadan przez administracje podlega pewnym ograniczeniom.
Wedlug ustawy chorwackiej umowa nie moze pozostawa¢ w sprzecznosci z dys-
pozycjami decyzji i bezwzglednie obowiazujacych przepiséw prawa, jak tez inte-
resem publicznym, badz powodowac uszczerbku dla 0séb trzecich. Jesli rodzitaby
ona skutki prawne dla tych oséb, wymagana jest — dla zachowania jej waznosci
- pisemna zgoda tych osdb (art. 150 ust. 3). Ustawa czeska z 24 czerwca 2004 r. o po-
stepowaniu administracyjnym (sprdvni fdd)* stanowi ogdlnie, Ze umowa nie moze
by¢ sprzeczna z prawem lub by¢ zawarta w celu jego obejscia. Musi by¢ ponadto
zgodna z interesem spofecznym (§ 159 ust. 2). Realizujaca bardziej restrykcyjna
koncepcje ustawa chorwacka jako wstepny warunek postuzenia si¢ forma umowy
administracyjnej wskazala udzielenie na to stosownego zezwolenia przez przepisy
prawa (art. 150 ust. 1 in fine). Podobne zastrzezenie znalazlo si¢ w ustawie wegier-
skiej z 2004 r. (§ 76 ust. 1). Warto doda¢, ze w celu ulatwienia korzystania z form
konsensualnych w postepowaniu administracyjnym, aktem tym wprowadzono in-
stytucje urzednika facznikowego (hatdsdgi kozvetito — ang. liaison officer). Organy
administracji upowazniono do zatrudnienia na tym stanowisku 0s6b o odpowied-
nich kwalifikacjach, aby ulatwi¢ rozwigzywanie sporéw pomiedzy nimi i strona-
mi postepowania (spory wertykalne) oraz pomiedzy stronami o przeciwstawnych
interesach (spory horyzontalne). Urzednika tacznikowego uczyniono odpowie-
dzialnym za przekazywanie rzetelnych i aktualnych informacji w zrozumiatym dla
adresatow jezyku, dotyczacych przedmiotu postgpowania i jego przewidywanych
skutkow oraz wszelkich $rodkéw koniecznych do zapobiezenia niekorzystnym dla
stron skutkom. Do jego zadan ustawa zaliczyla ponadto prowadzenie mediacji
w kazdym z wyodrebnionych uktadéw (wertykalnym i horyzontalnym), w inten-
cji znalezienia rozwigzania pozwalajacego osiggnac cel postepowania, ,,z korzy-
$cig” dla wszystkich zainteresowanych stron.

22 Shirka zakonti CR nr 500/2004.
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Za inng osobliwo$¢ wskazanej ustawy wegierskiej mozna uzna¢ okreslony jej
przepisami tryb monitorowania przestrzegania prawa i realizacji uprawnien oraz
obowigzkow wynikajacych z decyzji posiadajacych przymiot wykonalnosci. Akt
ten dopuscil przeprowadzanie, z urzedu lub na wniosek, kontroli administracyj-
nych (okresowych, stalych oraz zwyklych), jezeli tylko nie wykluczaja tego usta-
wy albo rozporzadzenia rzagdowe”. W kolejnej kodyfikacji wegierskiej dokona-
nej ustawg z 2016 r. nr CL - Kodeks ogdlnego postepowania administracyjnego
(torveny az dltalanos kozigazgatdsi rendtartdsrél)* problematyka ta stala si¢ przed-
miotem przepiséw § 98-102 o audycie administracyjnym (administrative audit).
Nie jest chyba rzecza przypadku wlaczenie postanowien o kontroli administracyj-
nej do projektu Modelu kodeksu postgpowania administracyjnego Unii Europejskiej,
opracowanego przez powolang w 2009 r. grupe ReNEUAL (Ksiega III - Wydawa-
nie decyzji w sprawach indywidualnych). Prowadzenie kontroli dostarcza przeciez
danych pozwalajacych na wtérna weryfikacje zgromadzonego w rozstrzygnietej
juz sprawie materialu dowodowego, w szczegdlnosci rzetelnosci oswiadczen zto-
zonych przez strone, badz informacji niezbednych do oceny wywigzywania sie¢
przez nig z obowigzkéw wynikajacych z okreslonego aktu (decyzji, ugody, umowy
administracyjnej), np. respektowania warunkow udzielonego pozwolenia. Kon-
trola moze tez by¢ impulsem do wszczecia, w nowej sprawie, postepowania przed
organem administracji publicznej lub innym podmiotem. Przez wzglad na te za-
leznos¢ (zwiazek czynnosci kontrolnych z uruchamianiem odpowiednich sankeji)
celowos¢ regulowania w ustawach o postepowaniu administracyjnym czynnosci
kontrolnych nie powinna by¢ kwestionowana.

Za bezdyskusyjny uchodzi obecnie poglad, ze przepisy o postgpowaniu ju-
rysdykcyjnym majg nie tylko tworzy¢ odpowiednie gwarancje ochrony praw
i intereséw jednostki, ale i zapewniaé efektywno$¢ podejmowanych przez orga-
ny administracyjne dzialan®. Podporzadkowane realizacji tego postulatu zmiany
ustawodawstwa muszg wobec tego uwzgledniac idee i zalozenia ,,dobrego zarzadza-
nia’, wymagania rachunku ekonomicznego, ucigzliwo$ci zwigzane z partycypacja
w postepowaniu roznych podmiotéw czy naklad czasu przeznaczonego na finalne
zalatwienie sprawy, w tym rozstrzygniecie powstajacych na tym tle sporéw sado-
wych?. Rodzi to konieczno$¢ rezygnacji w okreslonych sferach administrowania

23 Szerzej Z. Kmieciak, Wegierska ustawa o ogdlnych zasadach postepowania w sprawach ad-
ministracyjnych - koegzystencja dwéch wizji porzgdku prawnego?, ,Pafnstwo i Prawo” 2017,
nr4,s.31-32.

24 Maygar KozIlony nr 200/2016.

25 Zob. przyktadowo A.R. Brewer-Carias, Principios generales del procedimiento administrativo:
hacia un estdndar continental, [w:] Procedimiento y justicia administrativa en América Latina,
red. C. Steiner, Mexico 2009, s. 183-184 oraz Z. Kmieciak, Pragmatyzm postepowania admi-
nistracyjnego, [w:] Fenomen prawa administracyjnego. Ksiega Jubileuszowa Profesora Jana
Zimmermanna, red. W. Jakimowicz, M. Krawczyk, I. Niznik-Dobosz, Warszawa 2019, s. 498 i n.

26 Szerzejl. Kopri¢, Administrative Technology and General Administrative Procedure: Challenges
and Changes in South-Eastern Europe, ,,Hrvatska i Komparativna Javna Uprawa” 2010, no. 1,
S. 447-449.
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z nazbyt sformalizowanych, bliskich modelowi procedury sadowej, trybéw roz-
poznawania spraw indywidualnych i zastepowania ich trybami uproszczonymi,
a niezaleznie od tego — modyfikacji tradycyjnych instytucji prawa procesowego,
zwlaszcza w obrebie kontroli aktow podejmowanych przez administracje.

Odejsciem od koncepcji szczegdtowej reglamentacji czynnosci postepowania ad-
ministracyjnego i stalego zwigkszania przez to stopnia jego rygoryzmu sg rozwig-
zania przyjete m.in. w ustawie chorwackiej, ksztaltujace dwa podstawowe rezimy
orzekania w sprawach indywidualnych: pelny (standardowy) i uproszczony. Zasto-
sowanie uproszczonego trybu wydania decyzji (art. 48-50) wchodzi w gre wtedy,
gdy stan faktyczny sprawy moze by¢ zrekonstruowany juz na etapie wszczecia poste-
powania, bez potrzeby uruchamiania czynnosci wyjasniajacych i wystuchania stro-
ny. Jest on dostepny wylacznie w sprawach wyliczonych przez ustawy, o ile nie
uczestnicza w nich strony o spornych interesach. Regulacje w tym przedmiocie
uzupelniaja przepisy o terminie zalatwienia sprawy oraz skutkach prawnych jego
niedotrzymania przez organ administracji (art. 101-102). Jezeli odrebne przepisy nie
stanowig inaczej, wydanie decyzji w trybie uproszczonym i doreczenie jej adresa-
towi powinno nastgpi¢ niezwlocznie, nie p6zniej jednak niz w terminie 30 dni od
dnia zlozenia wniosku. W przypadkach wskazanych przez unormowania szczegol-
ne, niedochowanie ustawowego terminu zalatwienia sprawy uwaza sie¢ za réwno-
znaczne z uwzglednieniem ztozonego przez strong w nalezyty sposob wniosku (mil-
czace zalatwienie sprawy). W pismiennictwie sygnalizuje si¢, Ze ustanowienie tych
konstrukeji zapewnito wysoce efektywna ochrong praw stron, ,,cho¢ tylko w sferach
uznanych przez legislatywe za odpowiednie” (but only in areas determined as appro-
priate by the legislature)”’. Podobny rezim stworzyly przepisy § 39-43 wegierskiej
ustawy z 2016 r. Obok trybéw pelnego i uproszczonego rozpatrzenia wniosku (a full
and a summary procedure), wyrdznity one dodatkowo procedure zautomatyzowane-
go podejmowania decyzji (an automatic decision-making procedure). Zgodnie z § 50
ustawy, w razie uruchomienia ostatniego z trybow sprawa zalatwiana jest w terminie
24 godzin (w ,,pelnym” postepowaniu w terminie nie dtuzszym niz 60 dni, zas w po-
stepowaniu uproszczonym - w terminie 8 dni).

Cechy procedury uproszczonej wykazujg tez rozwigzania przyjete przez ustawe
czeska. Za takie mozna uzna¢ ,postegpowanie na miejscu” (Fizeni na misté) ure-
gulowane przez przepisy rozproszone w réznych czesciach tego aktu®. Zgodnie
z § 143 ust. 2 przestankg nalozenia obowigzku ,,na miejscu” jest ustalenie faktéw
sprawy. Decyzja jest oglaszana ustnie, jednakze powinna ona by¢ nastepnie dore-
czona w formie pisemnej bez zbednej zwloki. Jezeli odrebne ustawy nie stanowia

27 Tak D. Derda, Republic of Croatia, [w:] Codification of Administrative..., s. 118.

28 Zob. M. Szubiakowski, Postepowanie uproszczone - nowa instytucja polskiej procedury admi-
nistracyjnej, [w:] Idea kodyfikacji w nauce prawa administracyjnego procesowego. Ksiega pa-
migtkowa Profesora Janusza Borkowskiego, red. Z. Kmieciak, W. Chréscielewski, Warszawa
2018, s. 326-327.
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inaczej, odwotanie od ustnej decyzji nie wywoluje skutku suspensywnego. Sto-
sownie do § 67 ust. 3, taka decyzje organ administracji potwierdza pisemnie ,,na
miejscu’, jezeli zazada tego uczestnik postepowania.

W Polsce przepisy o trybie uproszczonym zalatwienia sprawy wlaczono do ko-
deksu postepowania administracyjnego w rezultacie zasadniczej zmiany tego
aktu w 2017 r. Liczac si¢ z ryzykiem naruszenia intereséw stron, w art. 163d
kodeksu okreslono okoliczno$ci uzasadniajace przeniesienie zalatwienia sprawy
z trybu uproszczonego do zwyklego®.

Rézne odmiany procedury uproszczonej sa dobrze znane ustawodawstwu in-
nych panstw, w tym systemom common law. W Stanach Zjednoczonych, pod
rzagdem ustawy federalnej z 1946 r. o postegpowaniu administracyjnym (the Ad-
ministrative Procedure Act), wystepuja one pod nazwa ,,skrétéow proceduralnych”
(procedural shortcuts): urzedowego powiadomienia o materialnych faktach spra-
wy, zastepujacego formalne postepowanie dowodowe (official notice of material
facts) oraz trybu ,przyspieszonego orzekania” (a summary judgment procedu-
re)*. Korzystanie z tych form postgpowania nie jest - o czym nie wolno zapo-
mina¢ - zagadnieniem wolnym od kontrowersji. Nie brak opinii, ze operowanie
pierwsza z nich moze godzi¢ w wyprowadzane z konstytucyjnej zasady due pro-
cess prawo strony do ,,uczciwego wystuchania administracyjnego” (right to a fair
administrative hearing). W orzecznictwie sagdowym wypracowano w zwigz-
ku z tym kryteria, ktére musi spetnia¢ dane dzialanie, aby uzna¢ je za zgodne
z prawem. Precyzuja one wyrazong w ustawie o postepowaniu administracyj-
nym regule, ze w sytuacji, gdy decyzja agencji opiera si¢ na ustaleniach przed-
stawionych w urzgdowym powiadomieniu, nalezy zapewni¢ stronie mozliwos¢
ich zakwestionowania (zgloszenia zdania przeciwnego). Zgodnie z ugruntowana
linig orzecznictwa sadowego, dostepny agencji material powinien by¢ zawsze
szczegdtowo okreslony, z podaniem konkretnego Zrédla uzyskanych informa-
cji. Strona musi tez mie¢ rzeczywistg, a nie tylko czysto teoretyczng sposobnos¢
zweryfikowania zaprezentowanych ustalen, jak rowniez wylozenia swoich argu-
mentow’'. Wyliczone zasady case law nie odbiegaja od standardu, do ktérego
przywyklismy w systemach europejskich.

Nakaz efektywnosci dzialania, ujety wprost w zasadach ogdlnych ustaw
o postepowaniu administracyjnym panstw sukcesji habsburskiej, raczej trudno
pogodzi¢ z funkcjonowaniem rozbudowanego ponad miare systemu weryfika-
cji aktéw wydawanych przez organy administracji, przeprowadzanej w trybie
gléwnym i w trybach nadzwyczajnych. Nie powinno przeto dziwi¢ widoczne

29 Szerzej Z. Kmieciak, [w:] Kodeks postepowania administracyjnego. Komentarz, red. Z. Kmie-
ciak, W. Chroscielewski, Warszawa 2019, s. 913-914.

30 Zob. E. Gellhorn, R.M. Levin, Administrative Law and Procedure in a Nutshell, St. Paul 2006,
s.298in. oraz D. Custos, United States..., s. 387-388.

31 E. Gelhorn, R.M. Levin, Administrative Law..., s. 303-304.
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w réznych czesciach Europy dazenie do racjonalizacji mechanizméw ochrony
praw jednostki i poszukiwania rozwigzan adekwatnych do warunkéw, w jakich
wspoélczesna administracja wykonuje powierzone jej zadania. Wyrazem reali-
zacji tego zalozenia jest zerwanie z wizjg dewolutywnego $rodka zaskarzenia
decyzji jako jedynej formy odwotania administracyjnego. Nie brak oczywiscie
glosow, ze odwolanie typu niedewolutywnego, kierowane do tego samego orga-
nu, ktéry podjal kwestionowane rozstrzygniecie, jest srodkiem utomnym, gdyz
jego wniesienie inicjuje ,,quasi-dwuszczeblowe postepowanie” (,,quasi-two-tier
proceeding”), pozbawione takich gwarancji obiektywizmu orzekania, jakie po-
siada ,,rzeczywiste” postepowanie dwuinstancyjne®’. Okazuje si¢ jednak, ze legi-
slatywa i - w rownym stopniu - praktyka znalazly sposob na zniwelowanie tej
niedogodnosci, przyjmujac zasade wewnetrznej dewolucji kompetencji. Wpro-
wadzil jg np. w stosunku do $rodka zaskarzenia decyzji nazwanego sprzeciwem
art. 122 ustawy chorwackiej. Przepis ten zastrzegl, ze wlasciwym do rozpozna-
nia odwolania niedewolutywnego jest kierownik organu. Podobne rozwigzanie
(rozklad) jest znane prawu slowackiemu. Zostato ono uksztaltowane przez § 61
czechostowackiej ustawy nr 71 z 29 czerwca 1967 r. o postegpowaniu adminis-
tracyjnym - zakon o spravnom konani (spravny poriadok)*. Kierownik organu
centralnego rozstrzyga w trybie tego przepisu sprawe po zapoznaniu si¢ z opinia
specjalnej komisji jako organu doradczego. W innym z panstw sukcesji habs-
burskiej, a mianowicie na Wegrzech, Trybunal Konstytucyjny jeszcze w latach
dziewiec¢dziesigtych XX w. przyznal, ze prawo do odwotania przybiera rézne for-
my. Uzupelniajac te teze, Trybunal stwierdzil, Ze doznaje ono urzeczywistnienia
w wyniku rozpatrzenia sprawy przez inny organ niz ten, ktéry wydal decyzje,
badz ,na forum wyzszej instancji przez ten sam organ™*.

Ciekawym zjawiskiem jest réwniez rozszerzanie zakresu kontroli realizowanej
przez wniesienie $rodka zaskarzenia w trybie administracyjnym. W mysl przepi-
soéw zawartych w ustawach nowszej generacji taka weryfikacja obejmuje takze inne
czynnosci niz wydawanie aktéow administracyjnych (decyzji indywidualnych).
Ilustracja tego spostrzezenia jest instytucja sprzeciwu (prigovor) w rozumieniu
art. 147-150 ustawy serbskiej. Przedmiotem odrebnej regulacji stalo sie w niej
prawo do odwotania od decyzji administracyjnej (pravo na zZalbu).

32 Zob. V. Cuci¢, Administrative Appeal in Serbian Law, ,, Transylvanian Review of Administrative
Sciences” 2011, nr 32E, s. 60-61.

33 Zbierka zakonov Ceskoslovenskej socialistickej republiky nr 71/1967.

34 Cyt.zaA. Paulovics, Guarantees of the Legality of Administration and Administrative Procedure
in Hungary, ,DANUBE/Law and Economics Review” 2011, nr 2, s. 48. Za odosobniong trzeba
w zwigzku z tym uznac koncepcje, wedtug ktérej odwotanie administracyjne zawsze wywie-
ra skutek dewolutywny - szerzej o tak rozumianym $rodku P. Kovag, Effective Adjudication
through Administrative Appeals in Slovenia, ,Utrecht Law Review” 2013, vol. 9, issue 3, s. 43.
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4. Pytania o formute kodyfikacji postepowania
administracyjnego

W ocenie jednego z najbardziej znanych polskich teoretykow,

Na plaszczyznie poréwnawczej mozna wyciagnaé nauke [...], ze kraj majacy skodyfikowana
procedure administracyjna nie zdecyduje sie nigdy potem wréci¢ - z jakichkolwiek racji - do
dawnego systemu unormowan fragmentarycznych, prawdziwej ,wolnosci procesowej” admini-
stracji publicznej™®.

Zmiany legislacyjne, jesli juz je wprowadzamy, idg zatem zwykle w jedna stro-
ne: tworzenia coraz bardziej rozbudowanych, szczegélowych, zawilych i skom-
plikowanych uregulowan w nadziei, Ze okaza si¢ one efektywne®®. Ruchy prze-
ciwne, zwlaszcza w panstwach o utrwalonej tradycji kodyfikacyjnej, nalezg do
zupelnej rzadkosci. Czy jednak wiasnie ten sposéb dzialania (rezygnacja z kazuisty-
ki na rzecz bardziej ogélnych klauzul, wyznaczajacych dostatecznie duzy zakres luzu
decyzyjnego dla organéw administracji stosujacych prawo i sadéw) nie powinien
by¢ reakcja na obserwowane powszechnie niepowodzenia zabiegéw podejmowa-
nych przez legislatywe? Naturalne skadinad dazenie do ulepszania litery prawa nie
moze przeciez odbywac si¢ kosztem jego przejrzystoéci i uzytecznosci. W tym
konteks$cie warto rozwazy¢ inng kwestie: jak dtugo przetrwajg rozwigzania be-
dace wynikiem rekodyfikacji postepowania administracyjnego w systemach
prawnych, w ktérych przyjeto przed laty wzory austriackie? Czy legislatywa be-
dzie zdolna oprze¢ sie pokusom tatwych, dyktowanych potrzebg chwili, zmian
unormowan ustawowych? Wylania si¢ ponadto pytanie, czy kodeksy, ktdre nie-
gdys regulowaly tylko tryb orzekania w sprawach indywidualnych, nie staja si¢
wspolczesnie ,kodeksami dzialalnosci administracyjnej” lub nawet , kodeksami
administracji i jej kontroli”. Przykladem drugiego rodzaju kodyfikacji jest usta-
wa niderlandzka z 1994 r., ustawa gruzinska z 1999 r. i ustawa bulgarska z 2006 r.
By¢ moze wlasnie analizowane zabiegi legislacyjne sa pierwszym etapem na
drodze kodyfikacji czesci ogdlnej prawa administracyjnego®. Niestety, podjete

35 G. Langrod, Genése et lignes directrices de la réforme de la procédure administrative non
contentieuse en Pologne, ,Revue Internationale des Sciences Administratives” 1960, nr 4,
s. 399. Por. takze uwagi dotyczace ,zycia bez GAPA” (general administrative procedure
acts) - J.-B. Auby, General Report, [w:] Codification of Administrative..., s. 27-28.

36 Por. chociazby rozwazania na temat doswiadczen stowenskich - P. Kovac, The Require-
ments and Limits of the Codification of Administrative Procedure in Slovenia According to
European Trends, ,Review of Central and East European Law” 2016, vol. 41, s. 448-449.
Wynika z nich, ze regulacja procesowa w sprawach administracyjnych jest nazbyt sforma-
lizowana i szczego6towa.

37 Realizacje tej idei w jednym z panstw Ameryki tacinskiej, a mianowicie w Kostaryce, w po-
staci aktu: Ley General de la Administracién Publica, omawia A.R. Brewer-Carias, Principios
generales...,s. 165.
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w Polsce kilkakrotnie proby uchwalenia ustawy w tym przedmiocie zakonczyty
sie niepowodzeniem™.

Upadek imperium habsburskiego w 1918 r. obalit pielegnowany w nim mit
»wspolnoty narodow”*. Nie podwazyt jednak dorobku mysli prawnej z XIX i po-
czatkéw XX w. wykorzystanego w toku ksztaltowaniu systemow postepowania
administracyjnego w panstwach sukcesji habsburskiej. Dorobek ten stal si¢ cze-
$cig spuscizny kulturowej i czynnikiem, ktéry na stale przeniknat do krajowych
porzadkéw prawnych. Jak stwierdza wytrawny badacz historii Habsburgow, nawet
gdy ich monarchia formalnie przestala istnie¢, jej dokonania i osiagniecia ,trwa-
ty w umyslach ludéw”. Prominentni politycy panstw sukcesyjnych przyjmowali
znane im sprzed pierwszej wojny $wiatowej prawa, praktyki i instytucje, ,,cho¢
jednocze$nie glo$no odrzucali dziedzictwo Austro-Wegier jako nieprzystajace do
demokracji i samostanowienia narodow”*.

Prof. dr hab. Zbigniew Kmieciak jest kierownikiem Katedry Postepowania Ad-
ministracyjnego na Wydziale Prawa i Administracji Uniwersytetu Lodzkiego,
sedzia Naczelnego Sadu Administracyjnego w stanie spoczynku, autorem okoto
300 publikacji naukowych oraz wielu opinii przygotowanych na potrzeby procesu
legislacyjnego i praktyki. Przewodniczyl zespolowi ekspertéw do spraw reformy
prawa o postegpowaniu administracyjnym, ktory dzialal w latach 2012-2016. Spo-
rzadzony przez zespot raport zostal wykorzystany w toku prac, ktérych zwiencze-
niem stala si¢ dokonana w roku 2017 zasadnicza nowelizacja Kodeksu postepowa-
nia administracyjnego.

38 Zob. General Provisions of Administrative Law - Grounds for the Draft of a Bill, [w:] Prawo do
dobrej administracji, Biuletyn RPO. Materiaty, nr 60, Warszawa 2008, s. 215 i n.

39 Szerzej P.M. Judson, The Habsburg Empire. A New History, Cambridge (Massachusetts)
-London (England) 2016, s. 15-19, 88-89 oraz 447 i n.

40 P.M. Judson, The Habsburg Empire...,s. 23.
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1. Administrative Procedure from 1867 to 1914

The historical development of the Austro-Hungarian Monarchy’s and Austria’s ad-
ministrative law before the codification of the administrative procedure in 1925
can be divided into three phases. At the beginning, administration was carried
out within the estate system. Initially, the estates and/or regional sovereigns also
needed legal titles to safeguard general interests towards the individual subject.
With the recognition of the general title ius politae as sovereign right, these special
titles came to be supplanted; the legal protection of the citizens acquired rights
was guaranteed by the courts of the empire and the jurisdiction of the sovereigns.!
Antecedents of procedural laws — long before the recognition of subjective rights
in the field of public law - can be seen in official instructions (Amtsinstruktionen
and Amtsanordnungen) addressed to the officials, which contained requirements
for general official duties, in particular the obligation to exercise their func-
tions impartially.* In the age of monarchical absolutism, administration entered
a new stage: the influence of the estates was pushed back by the sovereign, who
established the entire (central) administration (Policey) at his discretion.® The ad-
ministrative apparatus was expanded and a “bureaucratic state” (Beamtenstaat)

1 R. Herrnritt, Osterreichisches Verwaltungsrecht. Ein Grundrif der Rechtstheorie und Gesetzge-
bung der inneren Verwaltung, Tibingen 1925, pp. 8-9.

2 E.C.Hellbling, Osterreichische Verfassungs- und Verwaltungsgeschichte, Wien 1956, p. 228.

3 R. Herrnritt, Osterreichisches Verwaltungsrecht..., p. 9. The creation of the “police” in a mo-
dern sense as separate institution responsible for public safety later took place under Joseph I
- T. Olechowski, Rechtsgeschichte. Einfiihrung in die historischen Grundlagen des Rechts, Wien
2016, p. 189.
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implemented.* The estates’ remaining influence in the judiciary led to the mo-
narch’s attempt at gaining unlimited influence through the detachment of adminis-
trative matters. In terms of organisation, this showdown was reflected in reforms
and the restructuring of the administrative apparatus as it took place under Maria
Theresia and also during the (brief) period of neo-absolutism (from 1851). Regard-
ing the system of judicial review, the practice of the so-called Machtspriiche, also re-
ferred to as Kabinettsjustiz, i.e. the monarch’ claim to a right to intervene in supreme
court decisions or to revise them, was particularly controversial. The advancement
of constitutionalism led to the recognition of the primacy of legislation over en-
forcement in general, the latter including the judiciary as well as the administra-
tion. Administrative rules no longer provided only guidelines for the authorities, but
could also be the source of subjective rights of individuals vis-a-vis the state.” The
definite turn to constitutionalism was marked by the December Constitution of
1867 and led to the phase of administration according to the rule of law, where the
newly created jurisdiction in the area of public law was competent to guarantee
the administration’s compliance with subjective rights and procedural rules if not
to control the “free discretion” (freies Ermessen) of the administrative authorities.
However, in spite of ongoing reform efforts, the creation of a uniform, systematic
administrative procedure was only possible after the end of the monarchy.

In 1867, in the course of liberalisation, the judiciary was finally separated from
administration down to the lowest instance.® According to Article 14 of one of the
fundamental laws constructing the December constitution - Judiciary Act (Staats-
grundgesetz iiber die richterliche Gewalt), the administration of justice had to be
separated from general administration in all instances; the corresponding reor-
ganisation of the public authorities was implemented in May 1868. Oversight over
the administration was not put in the hands of the ordinary courts, but - as in most
German states — transferred to a separate jurisdiction, consisting of the public-law
courts of justice, the Imperial Court (Reichsgericht)” and the Supreme Administra-
tive Court (Verwaltungsgerichtshof).®

Another fundamental law of the December Constitution formed the legal
basis for the establishment of the Imperial Court — Act on Establishing the Im-
perial Court (Staatsgrundgesetz iiber eines Einsetzung eines Reichsgerichts). This
Act, according to its Article 6, was implemented by the Statute of 18 April 1869,

4 T.Olechowski, Rechtsgeschichte..., pp. 188-189.

R. Herrnritt, Osterreichisches Verwaltungsrecht..., p. 10.

6 E.C. Hellbling, Die Landesverwaltung in Cisleithanien, [in:] Die Habsburgermonarchie 1848-
1918, Red. A. Wandruszka, P. Urbanitsch, Wien 2003, p. 217.

7 The English translation of the German word “Reichsgercht” follows the one presented by
C. Grabenwarter, The Austrian Constitutional Court, [in:] The Max Planc Handbooks in Eu-
ropean Public Law, vol. lll, Constitutional Adjudication. Institutions, eds. A. von Bogdandy,
P.M. Huber, C. Grabenwarter, Oxford 2020, p. 23 (the editor’s note).

8 R.Herrnritt, Osterreichisches Verwaltungsrecht..., pp. 10-11.
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establishing the Imperial Court and also regulating the procedure and the execu-
tion of its decisions. The court was to decide on competence disputes between
judicial and administrative authorities and exercise judicial review over adminis-
trative decisions, after the exhaustion the administrative appeal proceedings.
Grounds for the latter, called the “special administrative jurisdiction” (Sonderver-
waltungsgerichtsbarkeit), was the violation of the citizens” constitutionally guaran-
teed political rights. Therefore the legal protection of fundamental rights, as sub-
jective public rights, contained in particular in the Act on the General Rights of
Citizens (Staatsgrundgesetz iiber die allgemeinen Rechte der Staatsbiirger fiir die
im Reichsrathe vertretenen Konigreiche und Linder) was ensured for the first
time in the history.” Furthermore, the examination of special claims under public
law of the regional authorities of the provincial authorities among themselves, as
well as of claims by municipalities, corporate bodies or individual persons, against
the regional authority outside the jurisdiction of the ordinary courts, was provided
for by its ,,causal jurisdiction” (Kausalgerichtsbarkeit).

In addition to the protection of fundamental rights by the Imperial Court, Ar-
ticle 15 of the Judiciary Act provided the judicial review of administrative decisions
(and thus strengthening the rule of law) in general.’® A differentiation was made
according to the type of claims or rights violated - in all cases, in which the author-
ity had to decide on conflicting claims of private individuals, the party was able to
lodge his/her claim before the ordinary courts (Article 15 Section 1). The claim was
to be directed against the other party for impairing private rights, not against the de-
cision. However, if someone also claimed that his rights were violated by a decision
or an order of the administration, he/she could, according to Article 15 Section 2,
lodge a complaint to the Supreme Administrative Court. The latter was to render
the administrative decision in public oral proceedings; the party’s counterpart was
a representative of the administrative authority concerned. In contrast to the special
administrative jurisdiction of the Imperial Court, this initially only programmatic
clause was not limited to citizens, thus opening the way to the jurisdiction of the
Supreme Administrative Court also to non-citizens." Until the act implementing
the provisions of Article 15 was enacted, which was only motivated by the extensive
judicature of the Imperial Court, several years passed. The Act of 22 October 1875
establishing the Supreme Administrative Court (Gesetz, betreffend die Errichtung
eines Verwaltungsgerichtshofes) adopted the wording of Article 15 Section 2 of the
Judiciary Act. According to § 2 Section 1 of this Act, the complaint could be lodged if

9 E.C.Hellbling, Die Landesverwaltung..., pp. 217-218.

10 Ibidem,p.218.The legislator’s exact motive for the creation of Article 15 has not been clarified
so far, legal scholarship later even assumed that it was a random - if rational and intuitively
right - guess. T. Olechowski, Der dsterreichische Verwaltungsgerichtshof. Geschichte der Ver-
waltungsgerichtsbarkeit in Osterreich - das Palais der ehemaligen Bhmisch-Osterreichischen
Hofkanzlei, Wien 2001, p. 21.

11 E.C.Hellbling, Die Landesverwaltung..., pp. 218-219.
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the interference of the right in question turned out to be unlawful one. These public-
law claims and obligations concerning the authorities’ decisions and orders based on
legal grounds contrasted with the acts of the administration in the narrower sense,
which should not be decided according to the criterion of legality, but rather that of
expediency and were thus excluded from judicial review.

Paragraph 2 Section 2 of the Act of 22 October 1875 clarified that unlawful de-
cisions and orders of all authorities, i.e. state, regional, district and local adminis-
tration were subject to the jurisdiction of the Supreme Administrative Court; this
jurisdiction was also extended to tax and fee matters. However, for matters of admin-
istrative penal law (Polizeistrafrecht) the competent jurisdiction was determined
according to the provisions of the regulations on administrative penal matters
(§ 48). With regard to the examination of laws and regulations, the jurisdiction of
the Supreme Administrative Court was equivalent to that of the ordinary courts
(§ 8), so the Court was competent to examine duly published regulations, but not
acts. However, the Court did not decide on merits of the case itself, but had to de-
cide as a rule on the basis of the facts accepted in the last administrative instance
(§ 6 Section 1). It was to annul the decision or order if they were unlawful, stating
the grounds for its judgement (§ 7 Section 1). The Supreme Administrative Court’s
particular importance for the development of the administrative procedural law
ultimately was derived from the § 6 Section 2 of the Act of 22 October 1875. Ac-
cording to this provision, if the Court found - that the facts of the case were
accepted contrary to the records, or that they require essential additions, or
— that essential forms of the administrative procedure were disregarded, it had to
annul the contested decision or order affected by procedural violation and refer
the matter back to the administrative authority, which had to correct the short-
comings and then render a new decision or order. In the shaping of the Supreme
Adminis-trative Courts procedural law special attention was paid to the principle
of the right of the interested parties to be heard (§ 27).

The consequences of this provision for the proceedings before the authorities
were already known from the start - in the justification of the first government
draft from 1873 on the Act of 22 October 1875 it was stated that these require-
ments concerning the investigation and determination of the facts by the ad-
ministrative authorities would require the adoption of precise regulations on
the administrative procedure, in particular on the procedure of taking evidence
carried out in administrative disputes. Although the legislator remained inactive
with regard to these regulations for a long time, the establishment of the public-
law courts as such, in particular the Supreme Administrative Court, had an indi-
rect impact on the administrative procedure. For example, in 1876, in response
to this challenge, a decree was issued by the Ministry of Culture and Education,
where the “intellectual father of the Austrian administrative jurisdiction” - Karl
Freiherr von Lemayer, was the head of a department. Although this decree was
originally intended to be used only internally, other authorities began to follow
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its guidelines in order to prevent having their decisions annulled by the Supreme
Administrative Court.'

The period from 1967 until the outbreak of World War I was characterized by
regularly recurring demands for and attempts at a comprehensive administra-
tive reform. At the latest, with the establishment of the Supreme Administrative
Court, the need for a reform of the existing procedural provisions beyond issues
of administrative organisation was obvious. This need was reinforced by the fact
that constitutionalism and thus a changed self-conception of the state also entailed
a significant increase in administrative agendas. The comparison with the Prussian
system, where the introduction of judicial review was only one aspect of a compre-
hensive administrative reform, based on the distinction between administrative
matters of legal dispute and matters of decision, was referred to as a role model
and a point of reference for criticism of the existing form of administrative judi-
cial control as a restricted, extraordinary remedy."” In view of the lack of uniform
rather than merely selective regulations, judicature and doctrine gained impor-
tance, which - as was highlighted in the course of later reform efforts - led to the
development of a kind of “legal practitioners’ law” (Juristenrecht), which qualifi-
cation, as a source of law, was at least problematic. In order to be able to exercise
its control over the forms of administrative procedure, the Supreme Administrative
Court ultimately had to work out the principles of these forms in its own case law.
However, without further developing the law in a manner comparable to the Anglo-
-American case law - a task that the Court solved in an excellent way, could still
not replace comprehensive legal regulations, especially since its judiciary was not
able to guarantee the requirement of legal certainty to the same extent." This was
all the more true, since the Court refused to be bound by its own decisions and no
organisational precaution like the different panel sizes of the present-day Supreme
Administrative Court were provided for by the legislator."

The attempt to systematise the legal material, based on the findings of the Su-
preme Administrative Court resulted in, what was probably the most significant
work on Austrian administrative procedure of that time, the Manual of the Au-
strian Administrative Procedure, published by the Member of the Supreme Ad-
ministrative Court — Professor Friedrich Tezner in 1896. He complained that he
felt quite isolated in his appreciation of the importance of the administrative pro-
cedure.'® Although the work itself did not have any intention of further develop-
ing the existing law, it has been emphasised in recent research that, as a result,

12 T. Olechowski, Die Entwicklung allgemeiner Grundsdtze des Verwaltungsverfahrens,
[in:] Allgemeine Grundsétze des Verwaltungs- und Abgabenverfahrens, Red. M. Holoubek,
M. Lang, Wien 2006, pp. 24-25.

13 Ibidem, pp. 32-33.

14 E.C.Hellbling, Die Landesverwaltung..., p. 242.

15 T. Olechowski, Die Entwicklung allgemeiner Grundsdtze..., p. 28.

16 F.Tezner, Handbuch des ésterreichischen Administrativverfahrens, Wien 1896, p. l1I.
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E Tezner often adopted as a principle not the judicature of the Supreme Adminis-
trative Court as such, but generalisations derived from it."”

This situation explains the demand for reform, which was emphatically raised
in the legal doctrine and practice right from the beginning, and which the Monar-
chy’s legislature also tackled repeatedly and unsuccessfully again and again.

A first practical impetus for reform came in 1884 from the Austrian Advocates’
Congress (Osterreichischer Advocatentag)."® Three of the contributions dealt with
a motion of Josef Brunstein, in which he called first and foremost for a reform of the
administrative procedure to be recognized as one of the most urgent tasks of legisla-
tion."” His motion contained also specific requests for the drafting of the reform and
was based on the fundamental distinction between non-adversarial administra-
tive proceedings (being equally in the need of reform) and adversarial adminis-
trative proceedings. All three reports recognized the need for reform, but the
need to create a special law was questioned.”” What is more, the suggestions as to
the content of the reforms differed widely. However, at this point the demand for
a separate legal framework for administrative procedure was already present.*!

In the decades that followed, the need for reform seemed to solidify further.
Karl Lemayer, who also wrote one of the contributions to the Advocates’ Congress,
published the Apologetic Studies on Administrative Jurisdiction in 1896, Brunstein
held a (subsequently published) lecture on the topic The Administrative Procedure
and Its Reform before the Austrian legal society in 1900 and Tezner even published
a concrete Legislative Draft regulating the Administrative Procedure in 1902.%

From the legislative point of view, a first attempt of a partial reform was made
in 1896 in the scope of administrative procedure appeals. This was originated in

17 T.Olechowski, Die Entwicklung allgemeiner Grundsdtze..., pp. 28-32 based on the term “party”.

18 The Advocates were faced with this complex of problems at first hand as their signatures
were necessary for the party‘s initiation of the proceedings before the public-law courts. In
the following years, the advocates supported the implementation of a system of administra-
tive courts on several levels in analogy to the civil justice system. G.D. Hasiba, Die Kommi-
ssion zur Férderung der Verwaltungsreform (1911-1914), [in:] Recht und Geschichte. Festschrift
fiir Hermann Baltl zum 70. Geburtstag, Red. H. Valentinitsch, Graz 1988, pp. 237-262 (240).

19 J.L. Brunstein, Antrag, [in:] Osterreichischer Advocatentag, Drei Gutachten (ber die Reform
des Administrativ-Verfahrens. Dem G&sterreichischen Advocatentag erstattet von Sctionschef
Dr. Karl Freiherrn von Lemayer, Regierungsrath Dr. Arnold Pann, Professor Dr. G. PraZak, Wien
1884, p. 1.

20 K.Lemayer, Gutachten, [in:] Osterreichischer Advocatentag, Drei Gutachten..., pp. 23-24.

21 A. Pann, Gutachten, [in:] Osterreichischer Advocatentag, Drei Gutachten..., p. 37.

22 C.Lemayer, Apologetische Studien zur Verwaltungsgerichtsbarkeit, Wien 1896; J.L. Brunstein,
Das Administrativ-Verfahren und seine Reform, Wien 1900; F. Tezner, Praktische Vorschldge zur
Reform des osterreichischen Administrativverfahrens, “Allgemeine Gsterreichische Gerichts-
zeitung” 1902, Nr. 53, pp. 51-54, 60-64, 76-78 and 83-86. These three publications were
- together with the Draft of the Commission to Promote the Administrative Reform - also men-
tioned in the explanatory remarks accompanying the Administrative Procedure Draft in 1925.
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a government draft, introduced in 1894 in order to limit the period for appeal
to four weeks, after the Supreme Administrative Court ruled that the procedure
was inadmissible, due to the lack of a sufficient legal basis. The responsible com-
mittee in the Chamber of Deputies decided that the lack of a general law on the
administrative procedure not only meant a difficulty for the parties involved, but
could also jeopardise legal certainty, so that — at least concerning the part of the
appeal procedure - a uniform regulation should be created.” In addition to the ad-
ministrative procedural law, the parliament discussed other administrative de-
ficiencies, in particular the duality of the administration. The reform served as
a model for two acts on administrative procedure on a regional level, but, overall,
did not bring the desired success.

A few years later, under Prime Minister Ernest von Korber, another reform pro-
ject was launched, which did not lead to a legislative act. However, its results were
published in 1904/1905 as Studies on the reform of internal administration and dis-
cussed in detail among experts.* First of all, the studies enumerated the deficien-
cies in administration and found among other things, that the regulations on the
administrative procedure were scattered across several legal sources, partly in gene-
ral, partly in special terms, in part outdated, in part inappropriate and above all
incomplete. It was expressly stated that an appropriate regulation of the administrative
procedure was of greater importance than just the reform of the administrative or-
ganisation, although the ,enactment of appropriate procedural regulations (includ-
ing the area of administrative penal law)” was only one of several reform goals.”
Even less than two years later, Prime Minister Max Wladimir von Beck, writing to
the ministers, also pointed out the urgency of an administrative reform.

As a matter of fact, the work on an administrative reform was only resumed
in 1911, when Prime Minister Erwin von Schwartzenau set up a Commission to
Promote the Administrative Reform. This top-class commission was tasked with
taking part as an advisory body in the

Preparation of the reform of the internal administration as well as the financial management
and the education. [...] Its activities was to include the organisation of the administrative au-
thorities, the day-to-day administration and the procedure.?

23 T. Olechowski, Die Entwicklung allgemeiner Grundsdtze..., pp. 37-38.

24 See also E. Bernatzik, Studien tiber die Reform der inneren Verwaltung. Einleitender Vortrag
zur Plenarversammlung der Wiener Juristischen Gesellschaft am 25. Jdnner 1905, “Allgemei-
ne dsterreichische Gerichts-Zeitung” 1905, Nr. 56, pp. 43-48; as well as: Diskussion (iber die
Denkschrift der Regierung: Studien zur Reform der inneren Verwaltung: 25. Jdnner bis 22. Feb-
ruar 1905, Wien 1905; G.D. Hasiba, Die Kommission zur Férderung..., pp. 240-241f.

25 E. Koerber, Studien iiber die Reform der inneren Verwaltung, Wien 1905, cited after E. Bernat-
zik, Studien..., p. 43. Bernatzik himself discussed in his lecture the administrative organiza-
tion and the administrative jurisdiction, but not the administrative procedure.

26 §2 derAllerhdchst genehmigten Grundsatze fiir die Tatigkeit der Kommission zur Férderung
der Verwaltungsreform, printed in “Wiener Zeitung”, Nr. 120 of 25 May 1911, pp. 1-2.
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Its final results were to be presented to the emperor by means of proposals and
reports on the prime minister; moreover, the Commission had to report annually
on its work. Its duration was originally set at three years, with the possibility of
applying for an extension. Despite its successful request for renewal, its extensive
work was interrupted by the outbreak of World War I, even if the commission’s
office existed until 1917.%

One of the four committees of the Commission was responsible for the decisive
provisions on the proceedings before the administrative authorities in general or re-
garding special branches and soon identified the lack of uniform procedural princi-
ples as the most serious deficiency. It therefore began to prepare a draft regulation.
Two years later, a corresponding draft was available in form of the proposals for
the adoption of rules of procedure of the district authorities and the establishment
of principles for the procedure before the political authorities,”® which consisted of
two parts and a series of introductory articles. As it was not to anticipate the over-
all results of the Commission, the draft only aimed at a partial reform in order to
remedy particular shortcomings regardless of any necessary organisational chan-
ges; the second part of the regulation, regarding the procedural principles related
to the proceedings before the public authorities at all levels with the exception of
administrative penal matters (Polizeistrafsachen).”” Overall, given the urgency
of the reforms, the regulation was intended to be only provisional and was not
to replace the special procedural regulations already in force, even though the
systematisation of the procedural principles had already been undertaken with
the view of preparing a statutory procedural regulation.

Not least because of its legal basis, which had been controversial within the
Commission, the regulation was not intended as a legal reorganisation, but rather
meant to clarify the law in force and the obligation of the authorities to comply
with it. According to the Commission, this law resulted not only from the existing
legal acts enacted in form of laws and regulations, but also from the jurisdiction
of the Supreme Administrative Court. The content of the procedural principles es-
tablished by the Court was regarded as representing the essence of administrative
proceedings in Austria. Although the two parts of the draft were based on diffe-
rent legal bases, there was an inner connection between them - without reforming
the internal service, an accelerated activity of the authorities did not appear to be

27 The Commission held its last plenary session on 15 December 1914, it was officially declared
closed by a “allerh6chstem Handschreiben” on 25 December 1915, G.D. Hasiba, Die Kommis-
sion zur Férderung..., pp. 261-262.

28 Antrdge der Kommission zur Férderung der Verwaltungsreform betreffend die Erlassung einer
Geschdftsordnung der k.k. Bezirkshauptmannschaften und die Feststellung von Grundsdtzen
fiir das Verfahren vor den politischen Behérden samt Erléuterungen des Referenten Erwin Frei-
herrn von Schwartzenau und einem Bericht des Mitgliedes Erich Grafen Kielmansegg (iber die
Kanzleireform bei den politischen Behdrden, Wien 1913.

29 E.Schwartzenau, Erlduterungen, [in:] Antrdge der Kommission..., p. 1.
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possible, even if the principles of administrative procedure were standardised.
The first part of the draft contained the provisions on the rules of procedure
for the district authorities and the second one - the provisions for the principles
of administrative procedure. The principles lived up to their name in that it
was attempted to set very basic principles, for example by clarifying the con-
cept of political authority (Article VII, § 1 of the procedural principles). In terms
of content and form, the procedural regulation was based on a sharp distinction
between administration in the narrower sense and matters of administrative ju-
risdiction which were subject to review of the Supreme Administrative Court.
The former was to constitute the actual task of the authorities and was naturally
not tied to any special forms. Contrarily, the term “procedure” was supposed to
comprise the activities of the authorities that dealt with the respective interests
(including, not least, the public interest) directed at reaching an official decision
or order by the authority. In § 3 of the draft, the scope of the procedural regula-
tions was described on the basis of this distinction.*

All in all, it has to be emphasised that both official attempts at a general re-
form considered procedural law to be part of a comprehensive administrative
reform, with the focus not only on the administrative organisation, but also on
the training of civil servants and thus on the law curriculum as well.

2. The Reorganisation of Administration
and Its Procedure by the Austrian Republic

After the emergence of the new republic and the break in the legal continuity that
came with the decision to found a new state on 30 October 1918,*" the law of the
monarchy in the field of administrative procedure was adopted by way of a gene-
ral transition of the law in § 16 of this Act. Around two years later, on 1 Octo-
ber 1920, the Federal Constitutional Law (Bundesverfassungsgesetz, B-VG) came
into force and laid the grounds for the reorganisation of the administration, al-
though the questions of administrative reform were initially less urgent than
constitutional matters. According to Article 2 B-VG, the Republic was estab-
lished as a federal state; the Federal Constitutional Law regulated the central
organisation of the executive at the federal level in its third, and the legislative
and executive of the federal provinces in its fourth part.

30 Ibidem, p. 7-34.
31 Beschluss der Provisorischen Nationalversammlung fiir Deutschdsterreich vom 30. Oktober
1918 liber die grundlegenden Einrichtungen der Staatsgewalt, StGBI 1/1918.
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The distribution of competences between the federal state and the provinces was
laid down in Article 10-15 B-VG. However, the coming into force of Articles 10-13
and 15 was temporarily suspended, according to Section 42 of the Constitutional
Transition Act of 1920, because “the immediate, actual division of the spheres of
activity assigned to the federal state or the provinces [...] was faced with major
obstacles insofar as the entire administration at the federal and regional level was
not reorganised”** This primarily concerned the organisation of general state ad-
ministration in the federal provinces, especially at the local level. Before 1920, the
Supreme Administrative Court was entrusted with reviewing administrative deci-
sions. After the exhaustion of the administrative appeal proceedings, the Court
ruled on the legality of decisions and orders of administrative authorities, with the
exception of violations of constitutionally guaranteed rights.*

3. The Acts on Administrative Procedure of 1925

When the administration was reorganised in 1920, the question of a reform of the
administrative procedure was not in the foreground. In addition to the inefficient
organisation of the administration, which was still characterized by the duality
of two separate administrative apparatuses, now at the level of the federal state
and the federal provinces, and which were improved to some extent through the
creation of the indirect federal administration (Article 102 B-VG), the Republic was
faced primarily with a personnel problem, since the size of the central civil service
had to be adjusted to the new situation after the collapse of the monarchy. The prob-
lem was reinforced by the ongoing financial and economic difficulties of the new
state, so that, as Merkl noted in 1921, the administrative problem was not a pro-
cedural or organisational problem, but a financial problem where the reduction of
costs was paramount.**

Afterdraftsofadministrative procedural laws were submitted in 1919 (but were no
longer dealt with in parliament), a “Savings Commission” (Ersparungskommission)

32 Bericht des Verfassungsausschusses Gber den Entwurf eines Gesetzes, womit die Republik Os-
terreich als Bundesstaat eingerichtet wird, 991 BlgKNV, [in:] Die Bundesverfassung vom 1. Ok-
tober 1920, Red. H. Kelsen, G. Froehlich, A. Merkl, Wien, Leipzig 1922, pp. 507-520.

33 Those were transferred to the competence of the Imperial Court - the successor of which
was the newly created Constitutional Court - Article 144 B-VG.

34 A. Merkl, Zum Problem der Verwaltungsreform, “Zeitschrift fir Verwaltung” 1921, pp. 163-174,
[in:] Adolf Julius Merkl. Gesammelte Schriften 111/l, Red. D. Mayer-Maly, H. Schambeck,
W.-D. Grussmann, Berlin 2006, pp. 113-124 (113-114); see also G.D. Hasiba, Ein Meisterwerk
Osterreichischer Gesetzgebungskunst, die Genesis der Verwaltungsreformgesetze von 1925,
Graz 1987, p. 167.
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led by the former prime minister Beck was set up as a result of a note from the
Inter-Allied Reparations Commission. The Savings Commission was composed
of experts from various administrative branches and was given organisational
support by the Department of Administrative Reform at the Federal Chancellery.
According to its statute, the Commission was tasked with examining budgetary
improvement options through regular reviews of the federal budget and the entire
management of the administration as well as other suitable measures for budget
restructuring, but soon a reorganisation of the administration was discussed. The
administrative procedure initially fell behind and was therefore not explicitly men-
tioned in the catalogue of priorities presented by the Commission in December. In
the area of administrative penal procedure, an reform attempt was made (in con-
nection with the extension of the jurisdiction of the Administrative Court to these
matters), but the draft was not followed up in the course of the legislative process.*

Finally, the decisive impetus for the implementation of further reform work
- not least for economic reasons — came from outside, in the form of the so-called
Geneva Protocols. As the Republic was unable to consolidate financially and
economically, the Geneva Protocols, international treaties concluded under the
aegis of the League of Nations, granted the Austrian government a loan for which
certain members of the League of Nations guaranteed. This granting was linked to
political concessions®® and subject to strict conditions in order to ensure that the
money was only used in accordance with the objective of economic and financial
reconstruction. The third protocol was devoted to Austria’s commitments in detail
— among other things, Austria committed to draw up a programme of reforms and
improvement, to be realised in stages and designed to enable Austria to re-establish
a permanent equilibrium of its budget within two years. According to Article VI
lit d, the Austrian government promised to “take and carry out all decisions nec-
essary for the full realisation of the program of reforms, including all necessary
adminis-trative reforms and the indispensable alterations in the legislation”. Alfred
Zimmermann, who had the necessary specialist knowledge and, as it turned out,
took this task quite seriously, was seconded as Commissioner General of the League
of Nations. The domestic implementation of the Geneva program was based on the
“Reconstruction Law” (Wiederaufbaugesetz),”” which stipulated first and foremost
an administrative reform. The administrative reform was therefore again part of
a comprehensive reform program, the preparation of which was entrusted to the
Department for Administrative Reform under the direction of Egbert Mannlicher.

35 G.D. Hasiba, Die Kommission zur Férderung..., p. 239; idem, Ein Meisterwerk..., p. 169.

36 In particular Austria had to agree to an affirmation of the so-called Anschlussverbot stipulated
in Article 88 of the Treaty of St. Germain, as Austria also had to agree to its economic and finan-
cial independence (Restoration of Austria, Protocol | October 4, 1922, LNTS 12, p. 387).

37 Bundesgesetzvom27November 1922 iberdie zur Aufrichtungder Staats- und Volkswirtschaft
der Republik Osterreich zu treffenden MaRnahmen (Wiederaufbaugesetz), BGBI 842/1922.
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The Savings Commission was dissolved and a “Savings Commissioner” reporting
to the Ministry of Finance was appointed instead.*®

The Acts on Administrative Procedure, introduced on 5 June 5 1924 in the
National Council as “Acts to Facilitate Administration” (Gesetze zur Vereinfa-
chung der Verwaltung), were the first results of the reform work. The draft was
divided into two parts and constructed a package of acts. The first part contained
the three Acts on Administrative Procedure: the General Administrative Proce-
dures Act (Allgemeines Verwaltungsverfahrensgesetz — AVG), the Administrative
Penal Act (Verwaltungsstrafgesetz — VStG) and the Administrative Enforcement
Act (Verwaltungsvollstreckungsgesetz — VVG) together with the Introductory Act
to the Administrative Procedure Acts (Einfiihrungsgesetz zu den Verwaltungsver-
fahrensgesetzen — EGVG) and a constitutional law that provided the basis of com-
petence. The second part, the Administrative Relief Act, on the other hand, did
not relate to procedural law and aimed at simplifying the provisions of federal
administrative law, that were not affected by the standardisation of procedural pro-
visions. In his report before the National Council, the rapporteur looked back at
the decades of efforts towards an administrative reform and emphasised that, un-
like in the previous attempts, this time the “austerity” was in the foreground. The
draft would take the financial and reform programs fully into account but without
neglecting the other improvements that could be reconciled with this idea. After
consultation in the Constitutional Committee, the laws passed the National Coun-
cil in the third reading with only minor changes about year later, on 27 July 1925%
— even before the adoption of the distribution of competences and the reform of
the administrative organisation, which in particular also entailed the long-awaited
elimination of the duality in the administration apparatus.”’ In view of the strong
discord between the political parties and the difficulties in the other areas, in par-
ticular with regard to the distribution of competences, it is remarkable that dur-
ing the deliberations on the administrative procedural laws “a marked difference
between the parties was not to be felt”*

In terms of the legal basis, the initial situation before the creation of the Acts on
Administrative Procedures can be summarised in by placing the various existing
norms into three different groups:

1. Certain procedural rules that were implemented in the course of the sub-

stantive regulation of the matter concerned.
The older regulations from the time of the monarchy were included in dif-
ferent legal acts, like decrees (Hofkanzleidekrete and Hofkammerdekrete)

38 G.D. Hasiba, Ein Meisterwerk..., p. 169.

39 BGBL273-277/1925. They entered into force on January 1, 1926. See also E. Mannlicher, Die
Osterreichische Verwaltungsreform des Jahres 1925, Wien 1926, p. 4; “Sonderabdruck aus der
Zeitschrift fur 6ffentliches Recht” 1925, Nr. 5.

40 These changes were enacted on 30 July 1925, BGBI. 268/1925.

41 G.D. Hasiba, Ein Meisterwerk..., p. 180.
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and regulations. The increase in administrative matters during constitu-
tionalism and their diversity also resulted in a corresponding increase and
differentiation of the special procedural rules. Before the Acts on Adminis-
trative Procedures were enacted, there were several special procedural rules
such as separate water, construction and trade law procedures, and at the
regional level, for example, the Lower Austrian agricultural laws contained
a comprehensive procedural regulation. Also the so-called “Floggings Pa-
tent” (Priigelpatent),”” an Imperial Regulation of 20 April 1854, contained
both substantive administrative (penal) law and detailed regulations on the
enforcement proceedings, with the majority of the provisions concerning
procedural matters.

2. Legislation of various kinds with procedural content, partly having been

generalized or expanded by the jurisdiction of the Supreme Administrative
Court.
At this point, the official instructions (Amtsinstruktionen and Amtsanord-
nungen) or other internal requirements need to be mentioned, which focused
less on the persons, affected by the activities of the authorities, but rather on
the respective officials, and in practice offered assistance or some sort of
guidelines for their work. This holds true for example for the Ministry
of Culture and Education’s decree already referred to; even more impor-
tant, specifically for the drafting of the General Administrative Proce-
dures Act, was the official instruction from 1855. Apart from that, various
decrees sometimes also solely contained partial procedural regulations,
ranging from regulations concerning the delivery of official documents to
the use of administrative fines. Competence and procedural regulations
were also enacted by means of (Ministerial) Regulations (Ministerial-
Verordnungen), 1896 the already mentioned legislative attempt to regu-
late the appeal procedure was made.

3. 'The principles developed in the judicature of the Supreme Administrative

Court.
These were already mentioned in the reform proposals of the Administra-
tive Reform Commission as a source of legal knowledge (if not of law) and
were also extensively processed through legal practice and teaching, the
aforementioned work of Tezner arguably being the best-known among
them. In particular — according to the travaux prépatoires — one of the most
important provisions of the draft, constituting the basis for its entire struc-
ture, namely § 9 AVG (which differentiates the capacity to be a party to the
proceedings), originated in theory and judicature.

42 Onitscontentsee E.C. Hellbling, Die Landesverwaltung..., pp. 231-233. The designation origi-
nates from its § 11 Section 2, which stipulated, that in some cases instead of the arrest, the
authorities were to resort to “corporal punishment” (kérperliche Ziichtigung).
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In terms of content, the creators of the administrative procedural laws were
able to fall back on what already existed, despite its fragmentation, even though
there were no international models in terms of a comparable comprehensive
statutory regulation of administrative procedural rules.* The ongoing reform
efforts also resulted in a theoretical penetration of the area, including the judi-
cature of the Supreme Administrative Court, so that the reform was “less a mat-
ter of new ideas, than a appropriate utilisation and arrangement of the existing
useful” material. A particular difficulty arose, however, from one of the greatest
achievements of the reform of the administrative procedure, namely the sepa-
ration of the procedural from the substantive provisions without affecting the
most important principles of the applicable substantive administrative law. This
was obviated due to the level of abstraction on the one hand, and the inclusion
of transitional regulations, not only in the Introductory Act, but also in the Ad-
ministrative Procedure Acts themselves, on the other. Irrespective of the exist-
ing administrative (procedural) law, single regulations from civil procedural law
were also used additionally as models.

Overall, the procedural laws aimed for a comprehensive standardisation of the
procedure for as many administrative authorities as possible, by as few procedural
rules as possible.** The older regulations were removed, and special regulations
should only be used where the new procedural laws themselves expressly referred
to them. The scope of application of the Acts on Administrative Procedure was
defined in the Introductory Act — Article II EGVG stipulated, which authorities
had to apply the respective Acts. According to Article XI § 5 of this Act, the new
regulations already had to be applied to pending proceedings. Apart from that,
the EGVG also contained substantive regulations, namely the penal provisions
of Articles VII-IX, which were originally intended as a temporary solution until
the enactment of a comprehensive administrative penal code. The centre of the
reform, of course, were the three Acts on Administrative Procedure, based on
the natural model of the corresponding judicial laws (Code of Civil Procedure,
Code of Criminal Procedure, Enforcement Code), the general administrative
procedure in the AVG, the administrative criminal procedure in the VStG and
the administrative enforcement in the VVG.

Among these, the AVG in turn was the basis of the entire procedural reform,
with the aim of establishing general principles of the administrative procedure,
regulated both: the investigative and the appeal proceedings, as well as central
questions such as the legal determination of the position of parties and par-
ticipants to the proceedings and the introduction of a specific form for the de-
cisions of the administrative authorities. Accordingly, both the VStG and the
VVG, determined their applicability in relation to the AVG. The VStG, which

43 E. Mannlicher, Die dsterreichische Verwaltungsreform..., p. 6.
44 L. Adamovich, Osterreichisches Verwaltungsverfahren, Wien, Leipzig 1926, p. 4.
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was successfully passed before an agreement on an administrative penal law
code (and in particular the delimitation from judicial criminal law) could be
reached, aimed in all material aspects at the codification and shaping of the ap-
plicable law. In addition to the comprehensive regulation of administrative penal
proceedings, with special regard to party rights from the time of arrest, notably
a general mandate penalty procedure (Strafmandatsverfahren) and the mandate
penalties imposed by the administrative authorities (Organstrafmandat), both of
them summary proceeding, were introduced. The VVG differed from the AVG
and VStG in the brevity of their regulations, which is explained by the aim of
shifting the focus regarding executions to the courts,*” this was particularly true
for the collection of cash payments. With regard to the enforcement proceed-
ings, it referred to a large extent to the AVG.

4, Further Developments

Subsequently, the Austrian Acts on Administrative Procedures were adopted into
the legal system of the Second Republic; there was a renotification (Wiederverlautba-
rung) in 1950 and 1991, for the introductory Act also a third time in 2008. The most
significant amendment to the Austrian administrative procedure since then was
the implementation of the two-step procedure of judicial review on January 1 2014,
which now - as a rule — provides a complaint before the regional Administrative
Court instead of an administrative appeal.*® The relevant provisions of the AVG were
used as a primary model for the regulation of the procedure before the administra-
tive courts, also, the Administrative Court Procedure Act stipulates the subsidiary
application of the AVG (with the exception of Sections 1-5 and Part IV) and the
VStG, as well as the mutatis mutandis application of some provisions of both Acts.
The amendment to the EGVG replaced the previously exhaustive (and steadily ex-
panded) list of authorities that obliged to apply the administrative procedural acts
in each case by a general clause. Overall, therefore, these recent developments can
be viewed as a confirmation of the quality and importance of the Acts on Administ-
rative Procedures, the history of which goes back well before their enaction in
1925. Neither before 1876, nor until 1925, could the administrative procedure,
although “deficient and incomplete™ at that time, be described as “non existent™

45 G. Kaniak, Die Verwaltungsvollstreckungsgesetz-Novelle 1949, “Osterreichische Juristen-
-Zeitung” 1949, Nr. 4, pp. 509-513 (509).

46 Verwaltungsgerichtsbarkeits-Novelle 2012, BGBI | 51/2012.

47 K.Lemayer, Gutachten..., p. 11.

48 This view - with regard to the legal situation in 1876 - is also expressed by T. Olechowski, Die
Entwicklung allgemeiner Grundsdtze..., p. 21. In the same direction pointed already Tezner,
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]

or “almost random”* On the contrary - neither the judicature of the Supreme Ad-
ministrative Court nor the scholars tried to reinvent the wheel, but rather aimed
to embed what already existed in a greater structure, although, of course, this went
beyond a mere compilation. Therefore, it seems more than justified to honour the
Acts on Administrative Procedure passed in 1925 as a remarkable codification,
which - beyond being simply a reform of administrative proceedings — con-
tinues to form the basis of the procedure before the Austrian administrative au-
thorities and a core element of the rule of law.

Postepowanie administracyjne w Austrii
- od monarchii do republiki

Historyczny rozwoj prawa administracyjnego Monarchii Austro-Wegierskiej i Au-
strii do czasu ustanowienia ustawy o ogélnym postepowaniu administracyjnym
z 1925 r. mozna podzieli¢ na kilka etapéw, wyznaczonych przez okres administracji
uksztaltowanej stanowo, administracji czaséw monarszego absolutyzmu i wresz-
cie — od konstytucji grudniowej z 1867 r. — administracji zorganizowanej wedle za-
sady praworzadnosci. Rok 1867 skutkowal — w zwigzku z nadejsciem liberalizmu
- ostatecznym rozdzieleniem sagdownictwa i administracji do najnizszego szcze-
bla. Réwniez kontrola administracji zostala powierzona juz nie sadom zwyczaj-
nym, ale specjalnemu sagdownictwu administracyjnemu, sktadajacemu si¢ z Cesar-
skiego Trybunatu Sprawiedliwosci (Reichsgericht) i Trybunalu Administracyjnego
(Verwaltungsgerichtshof).

Na mocy konstytucji grudniowej kazdy, kto twierdzil, ze jego prawa zostaty
naruszone przez orzeczenie lub zarzadzenie wladzy, mogl odwota¢ sie do Try-
bunatu Administracyjnego. Jak wynikalo z ustawy z 22 pazdziernika 1875 r.
o Trybunale Administracyjnym, skarge mozna bylo wnies$¢ na sprzeczne z prawem
orzeczenia wszystkich organéw administracji. Trybunal nie rozstrzygal w sprawie
samodzielnie, lecz rozpoznawat sprawe z reguty na podstawie przyjetego w ostat-
niej instancji administracyjnej stanu faktycznego ($ 6 ust. 1) i mogt uchyli¢ decyzje
jako sprzeczng z prawem, podajac w uzasadnieniu powody takiego rozstrzygniecia.
Szczegdlne znaczenie orzecznictwa Trybunatu dla rozwoju prawa administracyjne-
go pozostawalo w zwigzku z brzmieniem § 6 ust. 2, zgodnie z ktérym Trybunal,
stwierdziwszy, ze stan faktyczny jest sprzeczny z aktami sprawy albo Ze wymaga on
uzupelnienia w istotnym zakresie, albo Ze pominigto istotne formy postepowania

when he criticized that the “most excellent teachers of German constitutional law” would
still insist on a general informality of administrative procedure, F. Tezner, Handbuch..., p. Il
49 Aview taken by G.D. Hasiba, Ein Meisterwerk..., p. 164.



Administrative Procedure in Austria - from the Monarchy to the Republic 69

administracyjnego, powinien uchyli¢ zaskarzone orzeczenie lub zarzadzenie i prze-
kaza¢ sprawe organowi. Powodowato to, podobnie jak samo wprowadzenie sagdowej
kontroli administracji, Ze organy, dazac do uniknigcia uchylania ich orzeczen przez
sad administracyjny, staraly sie respektowac wynikajace z jego orzecznictwa zasady.

Okres od 1876 r. do wybuchu pierwszej wojny swiatowej obfitowal w rozmaite
postulaty i proby kompleksowej reformy administracji. Wobec braku jednoli-
tych przepiséw regulujacych sposéb jej funkcjonowania na znaczeniu zyskiwaly
orzecznictwo i nauka jako czynniki decydujgce o rozwoju ,prawa prawnikow-
-praktykow” (Juristenrecht), ktorego charakter — jako Zrédla prawa — byt co naj-
mniej problematyczny. Tlumaczy to eksponowang w nauce i praktyce potrzebe
reformy, ktorej proby urzeczywistnienia podejmowane byly wielokrotnie, acz nie-
skutecznie przez wladze ustawodawczg.

Pierwszy reformatorski impuls datowany jest na 1884 r., kiedy to podczas au-
striackiego Dnia Adwokata sformutowano wiele réznorodnych propozycji reform
z jednolita w ich ramach ideg oddzielenia formalnego i materialnego prawa admini-
stracyjnego. Ze strony ustawodawcy pierwszg probe reformy podjeto w 1896 r., de-
cydujac sie na czesciowy regulacje srodkéw odwotawczych przystugujacych na dro-
dze administracyjnej. Komisja ustawodawcza podkreslala, ze brak ogélnej ustawy
o postepowaniu administracyjnym oznacza nie tylko utrudnienia dla uczestnikow
postepowania, ale moze réwniez zagraza¢ pewnosci prawnej. Reforma postuzyla
jednak tylko za wzdr dla dwoch krajowych ustaw o postgpowaniu administracyj-
nym, nie przynoszac poza tym pozadanego rezultatu. Prace nad reforma wznowiono
kilka lat pdzniej z inicjatywy premiera Ernesta von Korbera. Nie doprowadzity one
wprawdzie od uchwalenia zadnego aktu prawnego, ale ich wyniki zostaly opubli-
kowane na przelomie lat 1904 i 1905, stanowigc podstawe do dalszej dyskusji na
ten temat. Stwierdzono wéwczas wyraznie, ze odpowiednie uregulowanie procedu-
ry administracyjnej ma wieksze znaczenie niz tylko reforma administracji, mimo
ze uchwalenie odpowiednich przepisow proceduralnych bylo tylko jednym z kilku
celow reformy. Prace nad reforma administracyjng wznowiono faktycznie dopiero
w 1911 r. z inicjatywy premiera Erwina von Schwartzenau, ktéry w tym celu powo-
fat specjalng Komisje ds. Reformy Administracji. Jej prace przerwatl jednak wybuch
pierwszej wojny $wiatowej. Nie sposob jednak nie zauwazy¢, ze podejscie rzadu do
sprawy reformy nie koncentrowalo si¢ na prawie procesowym jako takim, lecz na
ujeciu tej kwestii jako czesci kompleksowej reformy administracji.

Po powstaniu republiki, mimo zerwania na mocy decyzji o utworzeniu nowego
panstwa z 30 pazdziernika 1918 r. ciaglo$ci z prawem monarchii, zdecydowano
sie jednak na przejecie go w sferze postegpowania administracyjnego. Dwa lata
pdzniej — 1 pazdziernika 1920 r. — weszla w zycie federalna ustawa konstytucyjna
(B-VG), ktoéra polozyta podwaliny réwniez pod reorganizacje administracji,
mimo ze kwestie reformy administracyjnej byty poczatkowo mniej pilne niz kwe-
stie konstytucyjne. Podobnie jak przed 1920 r. kontrola administracji zostata po-
wierzona Trybunalowi Administracyjnemu, ktéry po wyczerpaniu toku instancji
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administracyjnych orzekal o legalnosci orzeczen i zarzadzen organéw administra-
cyjnych, z wyjatkiem naruszenia praw gwarantowanych konstytucyjnie.

W 1919 r. opracowano dwa projekty ustaw o postegpowaniu administracyj-
nym, jednak nie nadano im biegu w toku prac parlamentarnych, podobnie jak
niepowodzeniem zakonczyla sie podjeta w 1922 r. proba reformy samego tylko
prawa o postepowaniu karno-administracyjnym. Decydujace znaczenie dla prac
reformatorskich mial ostatecznie czynnik zewnetrzny w postaci tzw. protokotéw
genewskich, ktore zostaly wdrozone na szczeblu krajowym w drodze ustawy o od-
budowie z 11 grudnia 1922 r. Projekty ustaw o postepowaniu administracyjnym
stanowily wynik pierwszego etapu prac reformatorskich - zostaly one zlozone
w parlamencie 5 czerwca 1924 r. jako ustawy dotyczace uproszczenia dzialania
administracji. Projekt sktadat si¢ z szesciu ustaw i zostal podzielony na dwie czgsci.
Pierwsza cze$¢ zawierala trzy ustawy o postepowaniu administracyjnym, regulujace
ogolne postepowanie administracyjne (AVG), postegpowanie karno-administracyjne
(VStG) i postepowanie egzekucyjne w administracji (VVG). Towarzyszyly im usta-
wy tworzace podstawy kompetencyjne organdéw administracji: wprowadzajaca
(EGVG) oraz ustrojowa. Druga cze$¢, dotyczaca przepiséw o odcigzeniu adminis-
tracji, odnosita si¢ do prawa materialnego. Ustawy te, uchwalone 27 lipca 1925 r.,
weszly w zycie 1 stycznia 1926 1.

Austriackie ustawy o postepowaniu administracyjnym zachowaly moc prawna
po powstaniu Drugiej Republiki. Ustawa wprowadzajaca byta w zwigzku z tym pu-
blikowana trzykrotnie — w 1950, w 1991 i w 2008 r. Najwazniejsza od tego czasu
zmiang w austriackim prawie o postepowaniu administracyjnym byto wprowadze-
nie - z mocg od 1 stycznia 2014 r. - dwustopniowego sadownictwa administracyj-
nego i zastgpienie w zwiazku z tym odwotania w administracyjnym toku instancji
innym $rodkiem ochrony, tj. skarga do sadu administracyjnego.

(thum. Agnieszka Krawczyk)
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1. Introduction

In 1925, the General Administrative Procedure Act (GAPA)' was not only the first
codification of rules of administrative procedure worldwide,* it was also regar-
ded as a masterpiece of Austrian legislation.’ Facing a severe financial crisis in the
1920s that threatened the very existence of the Austrian Republic after the end of
the First World War, the GAPA was supposed to contribute to making Austria’s
administration more efficient and cost-effective by uniform procedural rules.* The
GAPA did not only meet these expectations. Furthermore, it was decisively respon-
sible for the paradigm shift of the Austrian administration which was in the 1920s

1 The Law was announced on 21 July 1925 by the F.L.G. (abbreviated herafter: F.L.G.) No.
274/1925 , renotified by F.L.G. No. 172/1950 and No. 51/1991. On 21 July 1925 there was also
published the Administrative Penal Act by the F.L.G. No. 275/1925 and the Administrative
Enforcement Act by the F.L.G. No. 276/1925. Both laws refer for substantial parts to the GAPA.
This package of laws was accompanied by the Introductory Law to the laws governing ad-
ministrative procedure, F.L.G. No. 273/1925, which contains the categories of administra-
tive law excluded from the scope of the GAPA. An english version of the GAPA is available
at: https://www.ris.bka.gv.at/Dokumente/Erv/ERV_1991_51/ERV_1991_51.pdf (accessed:
15.01.2020).

2 However, as early as 1928 in Poland and Czechoslovakia, and 1930 in Yugoslavia, administra-
tive procedural laws followed, which were influenced by the Austrian model. See H. Schéffer,
Administrative Procedure in Austria, 80 years of codified procedure law, “European Review of
Public Law” 2005, vol. 17, no. 2, p. 871(872).

3 In that sense for example K. Ringhofer, Zur Frage des Parteibegriffes im Verwaltungsverfah-
ren, “Osterreichische Juristenzeitung” 1950, p. 269; likewise E. Wiederin, [in:] Administrative
State, eds. A. Bogdandy, P. Huber, S. Cassese, Oxford 2017, p. 143. Unfortunately this classifi-
cation cannot be confirmed to most of the amendments to the GAPA which followed during
the last decades.

4 SeeE. Wiederin, [in:] Administrative..., p. 149.
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still marked by the dusty glamour of a multi-ethnic empire of the glory past. The
Austrian bureaucracy had to get rid of an outdated understanding of the role of an
imperial executive dealing with its subjects. With the GAPA the Austrian adminis-
tration turned into a service-oriented bureaucracy within a democratic republic
— and thus also found its way into the 20th century.

2. The GAPA of 1925 until now

2.1. The GAPA in the course of time

The GAPA proved to be remarkably durable and “resistant to amendments”’ Since the
GAPA came into force, it has been amended again and again, but the adjustments
were mostly minor. In substance, the GAPA remained largely unchanged, which
was not only due to the legal quality, but also due to the limitation of the regulatory
content in the GAPA to the most essential procedural aspects.’”

Of course, the progress of technological development made it necessary to
adapt the GAPA. Therefore, the legislator adapted regulations to allow so-called
“computer rulings’® the communication between authorities and parties via
e-mail’ or to consider a possible electronic file management.'” Some problems
which emerged in practice and contradicted the objectives of the law were also
resolved by the legislator."

5 Inthat sense H. Schaffer, Administrative Procedure..., p. 871(888).

6 See T. Ohlinger, 60 Jahre Verwaltungsverfahrensgesetze - Verwaltungsstrafrechtsreform: Sind
die Osterreichischen Verwaltungsverfahrensgesetze noch zeitgemdR?, [in:] Verhandlungen des 9.
“Osterreichischen Juristentages 1985 vol. |, 2nd part, p. 5.

7 For further details see below 3.1.

8 Section 18 Section 4 GAPA.

9 Section 13 § 2 GAPA.

10 Section 17 § 1 GAPA.

11 For example, the provision of Section 71 § 1 of the GAPA, about the reinstatement into
the previous legal position against failure to observe a time limit, which was gran-
ted only in case of the absence of any fault for failure, has been extended to tho-
se cases where there was only a fault to a minor degree (F.L.G. No. 357/1990). Defi-
nition problems regarding the question of which deficiencies of an application are
accessible to an official improvement order according to Section 13 § 3 GAPA were also sol-
ved by the legislator in a citizen-friendly manner (F.L.G. No. 158/1998). For further details see
J. Hengstschléger, D. Leeb, Kommentar zum Allgemeinen Verwaltungsverfahrensgesetz |,
Wien 2014, Section 13 GAPA § 27.
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2.2. The GAPA - a milestone and a great obstacle?

Over the decades, however, the GAPA as a milestone for the development in public
law'? has not only had a progressive impact on Austria’s development in this field.
It seems that it was exactly the positive effects of the GAPA on the efficiency of ad-
ministrative practice that contributed to prolonging the life of an outdated system
of legal protection in administrative matters.

Especially the construction of legal protection in Austria with several stages
of review within the administration hierarchy and with just one special Supreme
Administrative Court with only limited control powers turned out to be a problem
when the European Convention on Human Rights (ECHR) came into force in Au-
stria 1958, in particular because of the guarantees of Article 6 ECHR." The calls for
a reform of the administrative jurisdiction system, which had already been crea-
ted in this form in 1875, was countered by the very existence of the GAPA and its
effectiveness, which would decisively facilitate an efficient judicial control of the
whole Austrian administration by the Supreme Administrative Court.

When, in the mid-1980s, the tension between the administrative legal protection
system in Austria and the requirements of the ECHR increased and became all too
obvious with the potential consequence of regular condemnations by the European
Court of Human Rights, Austrian legislation gave in to the pressure for reform. But
instead of a major reform creating a two-stage administrative jurisdiction, the legis-
lator decided to develop only a minimum solution. The 1988 constitutional amend-
ment established Independent Administrative Panels in the provinces which, as
decentralised administrative authorities similar to courts, could be appealed to espe-
cially in administrative criminal cases. These Panels (below the level of the Supreme
Administrative Court) complied with the requirement of a “tribunal” according to
Article 6 ECHR.™ There was no big debate about the fact that the special procedural
provisions for the Independent Administrative Panels were not created by means of
a separate Procedural Act but were included in the GAPA.

12 H. Punder, [in:] Allgemeines Verfahrensrecht, Red. H.-U. Erichson, D. Ehlers, Berlin-New York
2010, p. 420.

13 The Supreme Administrative Court as the only judicial instance was bound by the facts found
by the administrative authority and was not entitled to conduct its own investigations; further-
more, there was a ban on innovation, i. e. new facts or evidence could not be presented in the
appeal proceedings before the Supreme Administrative Court. The judicial review was in fact
limited to a legal control regarding the lawfulness of the administrative decision at the time
it was issued. Thus, the review of the Supreme Administrative Court did not comply with the
requirements of a “tribunal” according to Article 6 of the ECHR when administrative penal-
ties or administrative matters that concerned “civil rights” within the meaning of Article 6
of the ECHR were subject to appeal (see European Court of Human Rights 23 October 1995,
33/1994/480/562, Gradinger v. Austria; 3 October 2000, 29477/95, Eisenstecken v. Austria).

14 Forfurtherdetails see T. Olechowski, Zur Geschichte der UVS, [in:] Handbuch UVS, Red. A. Larcher,
Wien 2012, p. 25; C. Jabloner, Die Entwicklung der Verwaltungsgerichtsbarkeit in Osterreich,
“Osterreichische Juristenzeitung” 1994, p. 329.
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When Austria joined the European Union in 1995, numerous changes in the
structure of the administrative organisation had to be implemented, such as
the liberalisation of economic sectors previously dominated by the public sector
and the creation of numerous regulators and independent supervisory bodies as
required by Union law. The excessive workload which was affecting the Supreme
Administrative Court as a result of several waves of refugees and many thousands
of appeals against asylum rulings as well as the extension of the scope of Article 6
ECHR by Article 47 of the European Charter of Fundamental Rights proved to
be decisive steps to the constitutional amendment in 2012, which transformed
the system of administrative jurisdiction in Austria drastically. The Independent
Administrative Panels in the provinces and 120 special authorities were replaced
by Administrative Courts in the provinces and - at federal level — by a Federal
Administrative Court and a Federal Finance Court. A remedy against an ad-
ministrative ruling to an administrative authority as an appeal instance within
the administrative hie-rarchy was no longer provided in order to ensure that
an appeal against an administrative ruling can immediately be lodged with the
Administrative Court of first instance. The Administrative Courts decision can
be subject to review by the Supreme Administrative Court in cases of requiring
a decision on legal issues of fundamental importance.

Obviously, the GAPA remains the central “hub” to both the administrative judi-
cial procedure and the administrative procedure."

3. Uniformity of administrative procedure law

3.1. The idea of codification

The Uniformity of procedural law is essential for legal certainty and equality of
rights.'® This aspect alone would probably not have prompted politicians in 1925
to codify administrative procedural law. The creation of a unified administrative
procedural law should also lead to a “radical” simplification of administration, to
which the Republic of Austria had even committed itself under international law
in the “Geneva Protocols” in order to receive the agreed international financial
assistance.”” At the same time, the simplification of procedures could only have

15 See down below 5.

16 In that sense T. Ohlinger, 60 Jahre Verwaltungsverfahrensgesetze..., p. 8.

17 The so-called “Geneva Protocols” were an international treaty concluded between Great Bri-
tain, France, Italy, Czechoslovakia and Austria for the purpose of the “economic and financial
reconstruction of Austria” (see F.C.G. No. 842/1922).
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a significant impact and bring about a noticeable reduction in administrative costs
if the simplified procedure was consistently applied in the vast majority of areas
without any exception, in other words: if the uniformity of procedural law was not
diluted by a large number of specific procedural rules.

In view of the diversity of administrative matters and also the diversity of ad-
ministrative authorities, the creation of a single administrative procedure could
only be achieved by “limiting it to the essential”. In contrast to other procedural
laws, such as the Austrian Civil Procedure Code with more than 600 Sections,
the GAPA therefore does not regulate every possible procedural nuance or eve-
ry imaginable procedural detail. The GAPA contains guideline-like procedural
standards based on an abstract model of the course of a proceeding from the fil-
ing of an application to the decision on costs.'® The procedural rules are designed
to be sufficiently general and flexible to provide solid procedural conditions for
a wide range of administrative matters which nevertheless respect the principles
of the rule of law. Moreover, the flexibility of the general provisions of the GAPA is
achieved by the fact that they are applied only in a subsidiary manner in individual
areas, that means only in cases where no specific regulation is implemented in the
substantive laws.' It was a legislative challenge to provide for the subsidiary validi-
ty only in those constellations in which this was necessary on the one hand and did
not endanger the uniformity of the administrative procedure on the other hand.

The objective of a uniform code of procedure for all administrative procedures
is secured in the Austrian Federal Constitution until today. Pursuant to Article 11
§ 2 of the Federal Constitution Act regulations divergent to the GAPA can be made
“only when they are requisite for regularization of the matter in hand”, in other
words: if the specific legal matter makes a special regulation appear obligatory.?
This has put a stop to any tendencies towards decodification from the outset and
ensured that, in addition to the scope of application of the GAPA, no more proce-
dural rules are created than absolutely necessary.?!

18 In that sense H. Schéffer, Administrative Procedure..., p. 871(875).

19 Forexample, according to Section 73 para 1 GAPA, the authorities are obliged to issue a deci-
sion on applications without unnecessary delay, but at the latest six months after receiving
the application, unless the administrative rules and regulations provide otherwise. If the ad-
ministrative rules and regulations do not provide otherwise, administrative decisions may
be issued both in writing as well as orally (Section 62 & 1 GAPA).

20 E.g.Austrian Constitutional Court 23.10.1980, G 38/80, Compendium of Judgments and Most
Important Decisions of the Constitutional Court (VfSlg) No. 8945/1980; see also Constitutio-
nal Court 3.12.1998, G 213/98, VfSlg 15351/1998.

21 The case law of the Constitutional Court illustrates that the “blocking” of Article 11 § 2 of the
Austrian Federal Constitution Act really has a practical benefit. For example a two-day period
for appeals in asylum matters was considered as an unnecessary deviation from the two-
-week period for appeal of the GAPA. The legal provision was repealed by the Constitutional
Court as unconstitutional (Constitutional Court 24.6.1998, G 31/98, VfSlg 15.218/1998). The



76 Peter Chvosta

A similar provision was included in the Austrian Constitution with the 2012
amendment for the Law on Procedures before the Administrative Courts of first
instance. According to Article 136 § 2 B-VG, special procedural regulations which
deviate from the Administrative Court Procedure Act are only permissible “to the
extent necessary to organize the matter”. The constitutional legislator itself has thus
demonstrated that the codification idea of 1925 is still of great importance in 2012.%

3.2. Scope of the GAPA

The GAPA regulates the procedure for more or less all administrative authorities
in Austria. Special procedural laws exist for certain areas, such as the Administra-
tive Penal Act for administrative criminal proceedings, the Agricultural Proce-
dures Act for proceedings before the agricultural authorities and the Civil Ser-
vice Procedures Act for civil service proceedings. However, in all these procedural
laws, the GAPA is again referred to in large parts and only specific features of the
substantive law are subject to special procedural rules.”® Only the Federal Fiscal
Code regulates the tax procedure largely independently of the GAPA.**
Administrative procedures in connection with elections (e.g. parliamentary elec-
tions, elections to the province parliament or local council, to the Federal President
or referendums) are also completely excluded from the scope of the GAPA.» Thus,
for example, the procedure for a person’s right to vote and to be registered on the
electoral roll is not based on the GAPA but on general principles of the rule of law,
which are inherent in the administrative procedure laws, i.e. also in the GAPA.*
These general legal principles of a rule-of-law procedure are contradicted, for exam-
ple, by a completely unfounded incriminating decision, because the addressee of the

same fate suffered the statutory exclusion of the suspensive effect for appeals in the plant
licensing procedure (Constitutional Court 1.3.2002, G 319/01, VfSlg 16.460/2002).

22 For more details to the Administrative Court Procedure Law see below 5.

23 See Section 24 of the Administrative Penal Act (F.L.G. No. 52/1991 - renotification, last amen-
dend by F.L.G. No. 57/2018), Section 1 of the Agricultural Procedures Act (F.L.G. No. 173/1950
- renotification, last amendend by F.L.G. I No. 189/2013), and Section 1 § 1 of the Civil Service
Procedures Act (F.L.G. No. 29/1984 - renotification, last amendend by F.L.G. | No. 65/2015).
For example, in a civil service proceeding, a decision may be issued, under certain circum-
stances, without prior investigation and may also be issued only orally or even only by way
of access to the file (See Section 9 of the Civil Service Procedures Act).

24 Itis only since 2010 that the Federal Fiscal Code applies to all procedures in fiscal matters in
Austria, i.e. also concerning provincial and municipal taxes. Until then, the lack of an agre-
ement between the Federal Government and the Provinces prevented the unification of tax
procedure law. This is why procedural codes for tax matters existed also at the Province level
for a long time.

25 SeeArticle 1§ 3Z 4 of the Intruductory Law to the laws governing administrative procedure.

26 See Constitutional Court 14.3.1973, B 269/74, VfSlg 7017/1973.
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decision cannot obtain knowledge of the reasons for the decision and, in addi-
tion, the legal protection of the Administrative Court against the incriminating
act is also decisively impaired. This obligation to state reasons in accordance with
the general principles of a rule-of-law procedure was satisfied by a decision if the
relevant legal provisions were cited in the decision and the relevant facts could be
checked at least in the files.”” Of course, the lack of a comprehensive procedural law
makes the solution of numerous procedural problems appear uncertain or at least
unsatisfactory. For example, the Constitutional Court did not consider it neces-
sary pursuant to general principles of a rule-of-law procedure that an appeal can
be lodged against the breach of the duty to issue a decision within the term set by
law.?® The Constitutional Court also denied the question of whether there is a right
of access to the files in electoral matters.” In general, it can be said that the number
of procedures only conducted in accordance with general principles of the rule of
law tends to decrease.®

A very decisive limitation of the scope of the GAPA, which has existed from the
outset and has remained unchanged until now, is the fact that the GAPA can only be
applied to official procedures which aim to issue a ruling.*! The GAPA therefore does
not apply to private sector administration matters, to procedures for issuing regula-
tions or to the exercise of direct administrative power and compulsion. The same can
be said of examinations (e.g. in the university sector), which serve to evaluate the
knowledge of persons in specific fields.*> Neither do the so-called simple sovereign
administration or actions by real acts fall within the scope of the GAPA.*

4. Characteristics of the GAPA

Probably the most significant step connected with the codification of the adminis-
trative procedure was the fact that it did not only create objective law, but final-
ly guaranteed subjective public rights to the observance of procedural norms to

27 See Constitutional Court 24.11.2003, B 1701/02, VfSlg 17.033/2003.

28 See Constitutional Court 14. 6.1993, B 179/93, VfSlg 13.420/1993.

29 See Constitutional Court 1.3.2013, WI-4/12, VfSlg 19.733/2013.

30 Most recently, in the context of the 2012 constitutional amendment to the Administrati-
ve Jurisdiction Act, the scope of application of the GAPA was extended to include proce-
edings before Austrian embassies abroad (see Supreme Administrative Court 3.5.2018, Ra
2017/19/0609).

31 SeeD. Kolonovits, G. Muzak, K. Stoger, Grundriss des 6sterreichischen Verwaltungsverfahrens-
rechts, Wien 2019, pp. 28ss.

32 SeeArticle 1§37 6 Intruductory Law to the laws governing administrative procedure.

33 See hereto B. Raschauer, Realakte, schlicht hoheitliches Handeln und Sdumnisschutz,
[in:] Rechtsschutz gegen staatliche Untdtigkeit, Red. M. Holoubek, M. Lang, Wien 2011, p. 265.
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which the citizen could refer. As Heinz Schiffer described it accurately, the citizen
thus went from being an object to the subject of the proceedings.** The following
aspects of the GAPA should be highlighted.

4.1. Freedom of form and simplified access to justice

The idea of simplifying the procedure is also reflected in the objective of the legis-
lator of 1925 to facilitate the citizen’s access to the administration. Accordingly, the
GAPA is characterised by a high degree of freedom of form: unless special provi-
sions stipulate otherwise, applications may be submitted in writing or orally.* If
an applicant submits his application to an administrative authority, which is not
competent to decide on his application, the authority must forward the application
without undue delay to the actually competent authority (or has to refer the appli-
cant to the competent authority at least). The citizen should not suffer any disad-
vantage from his lack of knowledge of the exact competences of the administrative
authorities.’® The request initiating proceedings may be modified at any stage of
the proceedings.” Even the incorrect specification of remedies does not harm as
long as the actual will of the applicant is evident.

The citizen should not necessarily need the support of a lawyer to be able to
bring a matter to the administrative body. In fact the authority is obligated to give
oral instructions to persons not represented by professional counsel for taking
steps in the proceeding. The authority has to instruct such parties to the proceed-
ings ex officio on the legal consequences connected directly with procedural acts or
the failure to perform them.* If, for example, an application for a building permit
lacks a building plan, the authority may not reject the application, but must inform
the applicant of this lack and demand to submit such a document within a certain
period of time, whereby the application may only be rejected after the period of time
has expired without result. If the defect is rectified in time, the application is deemed
to have been originally submitted correctly.® If a building project contradicts con-
struction law regulations, the administrative authority is obliged to draw the ap-
plicant’s attention to this and the authority has to advise him to modify his appli-
cation accordingly. Only in case that the applicant refuses to make a modification

34 See H. Schéffer, Das 6sterreichische Verwaltungsverfahren. Eine Kodifikation fiir Rechtsstaat
und moderne Verwaltungsfiihrung, [in:] Problems of Constitutional Development. Essays in
Memory of Prof. Istvdn Kovdcs, ed. A. Racz, Budapest 1993, pp. 189ss.

35 Section 13§ 1 GAPA.

36 Section 6§ 1 GAPA.

37 Section 13 § 8 GAPA.

38 Section 13a GAPA.

39 Thisis a general duty to provide legal information according to Section 13 § 3 GAPA.
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to his project, the authority is entitled to reject the application as a whole.*’ As the
Supreme Administrative Court stated, “excessive formalism is alien to the spirit
of the GAPA”. This is why no strictly formalistic standard should be applied when
interpreting an application.”!

As any costs of the procedure may also have an effect as a barrier for citizens
in their access to the administrative body, the GAPA contains regulations to mi-
nimise the cost risks. Each party involved in an administrative proceeding shall
bear all its costs incurred,*”? and the cash expenses arising from the use of exter-
nal experts shall be borne by the party submitting the request to institute a pro-
ceeding.” The costs of obtaining expert opinions are also reduced by the fact that
the authority is required to use so-called official experts to clarify important ele-
ments of the facts. Official experts are persons with special expertise who work for
the administrative authority as an employee and therefore provide expert opinions
free of charge.** When giving their opinion in an administrative procedure, official
experts are free from instructions. Only in cases where either no official expert of
the administrative body with the necessary expertise is available or where the ob-
jectivity and impartiality of the official expert is not assured in the specific case, the
authority may appoint external experts to give an opinion, whereby higher costs in
the procedure arise which have to be reimbursed by the applicant.

4.2. The principle of ex officio investigation

In contrast to civil proceedings, in which two private individuals usually face
each other in a dispute about a civil law claim, in administrative proceedings the
individual citizen faces the state, or more precisely: an administrative authority,
which has to ensure compliance with the law and - if the legal requirements are
met - has to grant the right a citizen asserted. In order to compensate the fac-
tual imbalance between the administrative authority with its legally qualified and
professional officials and the citizen, who is often legally unqualified and limited
in his financial resources, the administrative procedure according to the concept
of the GAPA is dominated by the principle of ex officio investigation. According
to Section 37 GAPA, the authority has to ascertain the state of facts relevant for
processing an administrative matter (principle of objective truth). This means that
the authority is not bound by the submissions of the parties, but has to examine

40 Supreme Administrative Court 23.6.2010, 2009/06/0007.

41 Supreme Administrative Court 25.9.2019, Ra 2019/19/0391.
42 Section 74 § 1 GAPA.

43 Section 76 § 1 GAPA.

44 Section 52 § 1 GAPA.
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and determine the truth of a fact on its own initiative.”” In doing so, the authority
shall also carry out the procedure in an appropriate, quick, simple and cost-saving
manner.* The efficiency requirement coincides with the fact that the principle of
immediacy does not apply in the administrative procedure under the GAPA per
se, so that the authority can also request or instruct other administrative authori-
ties to carry out individual procedural steps if this is appropriate and reasonable
in terms of cost savings.” The comprehensive duty of the authority to conduct an
investigation ex officio is counterbalanced by the party’s obligation to cooperate, in
particular if a matter can only be clarified in cooperation with the party, for
example if the authority is unable to obtain knowledge of circumstances exclu-
sively in the sphere of the party.*

4.3. The principle of the right to be heard and free assessment
of evidence

The “fundamental condition of any lawful investigation procedure” is the prin-
ciple of the right to be heard. According to Section 45 § 3 GAPA, a party to the pro-
ceedings must be given the opportunity to take note of the result of the evidence
taken and to comment within a reasonable period of time. This principle is based
on the fundamental idea that under the rule of law, a party to the proceedings must
be able to present all relevant aspects of the case or at least deliver its opinion on
the issue, so that the party can actively participate in its own proceedings. Grant-
ing the right to be heard can also have the practical effect that incorrect assump-
tions made by the authority can be corrected by information provided by the party
to the proceedings. Insofar as the facts are not obvious or legally presumed, the
authority has to evaluate, in its free judgment, “carefully taking into consideration
the result of the investigation”, whether a fact is to be assumed as substantiated or
not.”” In doing so, the authority has to operate conclusively without infringing the
general rules of logic. In the assessment of evidence, the authority is not bound by
rigid rules of evidence. Any evidence which is appropriate to establishing the rel-
evant facts of the case and which is relevant to the circumstances of the individual
case may be taken into consideration.” It is up to the authority to determine what
is to be taken as evidence, but it is essential that the evidence in question is likely
to contribute to ascertain the facts. Depending on the type and nature of the evi-

45 See e.g. Supreme Administrative Court 27.1.2014, 2012/11/0157.

46 See Section 39 § 2 GAPA.

47 Section 55§ 1 GAPA.

48 See for example Supreme Administrative Court 20.11.2019, Ro 2019/03/0022.
49 In that sense Constitutional Court 7.10.1950, W II-1/50, VfSlg 2038/1950.

50 Section 45§ 2 GAPA.

51 Principle of unrestricted legal evidence according to Section 46 GAPA.
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dence, its evidential value must be assessed. The GAPA only regulates the “classic”
means of proof (documents, witnesses, interrogation of parties, experts and visual
inspection by the authority).”

5. The Administrative Court Procedure in the light
of the GAPA

When establishing the procedure before the Administrative Courts of first in-
stance, the legislator intended to keep the changes caused by the Administrative
Justice Reform 2012 as low as possible. The legal uncertainty caused by a new pro-
cedural law should be minimized. Consequently, although a separate Federal Act
on Proceedings of Administrative Courts (PACA)>® was created, the content of
this Act refers to GAPA for large parts of the procedural law.** The PACA contains
special provisions only for genuine administrative court procedural issues. These
regulations apply generally, like those of the GAPA, and its general character is
guaranteed by the Austrian Federal Constitution. Special procedural provisions
in the substantive laws are unconstitutional if their content contradicts the regula-
tions of the PACA and if their content is not absolutely necessary to regulate the
subject matter.”

The main principles of the GAPA are also shaping the administrative court
procedure. For example, the Administrative Courts of first instance also have to
conduct their proceedings in accordance with the principle of ex officio investi-
gation.”® The Courts have to comply with the obligation to oral instructions (ex
officio) about necessary steps in the proceeding and about the legal consequences
of these acts (in accordance with Section 13a GAPA) or to observe the rules on
representation as provided for in Section 10 GAPA. Even those provisions of the
GAPA remained in force (with regard to the administratrative court proceedings)
which regulated the decision making of the (former) administrative appeal au-
thorities. The Administrative Courts always have to decide on the merits of the
case when the facts of the case have been established or the investigations required

52 See Section 47 ss. GAPA.

53 F.L.G.INo. 33/2013.

54 Section 17 PACA.

55 Forexample, the Constitutional Court abolished a legal provision as unconstitutional becau-
se it generally excluded the suspensive effect of an appeal against a ruling of the Financial
Market Authority and there were no convincing reasons why this regulation deviating from
the PACA was necessary (See Constitutional Court 2.3.2018, G 257/2017, VfSlg 20.238/2018).

56 Hereto see e.g. Supreme Administrative Court 26.6.2014, Ro 2014/03/0063.
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to establish the facts do not require excessive effort.”” If, for example, the authority
has wrongly dismissed an application for a building permit, the Administrative
Court must, as a result of the appeal, not only quash such a decision but also grant
the building permit directly. The purpose of this comprehensive decision-making
power of the Administrative Courts is to ensure that the citizen’s legal entitlement
is granted as quickly and definitively as possible. The goal is to avoid unneces-
sary procedural delays, such as those that are inevitable when a matter is referred
back to the administrative authority to continue the procedure. Even the obliga-
tion stipulated in Section 52 of the GAPA, according to which the administrative
authority is required to make primary use of the authority’s own official experts
to clarify technical issues, has been largely extended to the administrative court
procedure.®

However, the strong dominance of GAPA at the level of the administrative
court procedure can also have negative effects in detail. For example, the regula-
tion which states that the applicant has to bear the costs of the opinion of an ex-
ternal expert also applies in the administrative court proceedings. As a result, the
applicant of an administrative proceeding must also bear such costs arising in an
administrative court proceeding, regardless of the outcome of the appeal, even if
he did not file the complaint, but a co-involved party, such as a neighbour in the
building permit procedure, who has filed an unsuccessful complaint.® Negative
effects were also provoked by the Administrative Courts’ decision-making power.
The Supreme Administrative Court’s jurisdiction leads to a general duty of the Ad-
ministrative Courts to always decide on the merits of the case and de facto almost
excludes the possibility of referring the case back to the administrative authorities
for ascertaining further facts. This has opened the way for administrative authori-
ties to carry out its procedure in an all too time-saving and effortless manner, not-
withstanding the requirements of the GAPA, because this can be done anyway by
the Administrative Courts in case of an appeal. The “delegation” of a lawful con-
duct of a proceeding “upwards” leads inevitably to overburdening the Adminis-
trative Courts. Moreover, the relief of the administrative authorities from a care-
ful conduct of an administrative proceeding was not a goal of the Administrative
Justice Reform. The Austrian legislator will have to modify and adjust pro futuro
the sensitive relationship between controlled administration and controlling Ad-
ministrative Courts if the objectives of the Administrative Justice Reform shall be
fully achieved.

57 Section 28 § 2 and § 3 PACA,; for further details see Supreme Administrative Court 26.6.2014,
R0 2014/03/0063.

58 See Supreme Administrative Court 19.3.2015, Ra 2015/06/0024.

59 According to Section 76 § 2 GAPA, the defendant only has to bear the expenses for the expert
opinion if he is “at fault” for the (unnecessary) obtaining of the expert opinion. This will only
be proven in very rare cases.
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6. Trends in administrative procedure law

6.1. Challenges for administrative procedure law

The GAPA provides certainly a proven procedure with rule of law standards. In
recent decades, however, the extent of public participation and the involvement of
environmental organisations and associations in procedures concerning the ap-
proval of major infrastructure projects has steadily increased. The proper conduct
of such proceedings in accordance with the rule of law has led to a situation where
the duration of proceedings has sometimes reached an exorbitant length.

Hydropower plants or wind farms for electricity supply, a further runway for
an airport or a tunnel to improve urban traffic are often planned because of an ur-
gent need, whereas residents involved in the proceedings who oppose the projects
are usually interested in a very comprehensive and detailed examination, whereby
the construction of the infrastructure project cannot begin until the proceedings
are completed.®’ In order to accelerate such procedures significantly, the legislator
even passed a Location Development Act® in 2018, which contains for environ-
mental impact assessments of large-scale projects special procedural rules, such
as the possibility to restrict speaking time in hearings or to prohibit an irrelevant
objection.®> As the phenomenon of procedural delays is not a problem of envi-
ronmental impact assessments, Section 39 para 3 GAPA provides now in general
that the administrative authority may declare the investigation procedure as closed
when the case is ready for decision.

Time will tell whether the Location Development Act is in conformity with
constitutional and Union law in all respects and whether the new regulation of
Section 39 § 3 GAPA can really contribute to accelerate procedures. In any case,
both legislative initiatives clearly demonstrate the current challenges to adminis-
trative procedure law. The administrative procedure must not only ensure that the
rights of all parties involved are properly protected under the rule of law, but also
that a decision is reached within a reasonable period of time.

60 The duration of some environmental impact assessment procedures even exceeded five
years, from application to issuing of the ruling. Furthermore there has to be taken into ac-
count that the administrative procedure is often followed by a judicial appeal against the
ruling and a review procedure against the judgment of the Administrative Court.

61 F.L.G.INo.110/2018.

62 See Section 11ss. of the Location Development Act.
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6.2. The influence of EU law on the administrative procedure

Union law also implies high requirements for administrative procedural law. Its
influence affects all conceivable areas.

More recently the binding character of declaratory rulings on the necessity of
environmental impact assessments has been put to the test from the point of view
of Union law, more precisely the “wide” access to justice for the public guaranteed
in the Aarhus Convention. The Court of Justice of the European Union stated in
its preliminary ruling that declaratory decisions stating that an environmental im-
pact assessment is not necessary concerning a concrete project are not binding on
“neighbours” if they could not participate in the procedure for issuing the declara-
tory decision. In reaction to this preliminary ruling, the Austrian legislator did not
grant neighbours and environmental organisations the status of a party in declara-
tory proceedings, but did grant them the right to appeal against the declaratory
decision.®

In particular, the principle of effectiveness enshrined in Union law has repea-
tedly illustrated that the GAPA of 1925 cannot always comply with the current
state of Union law. For example, the case-law of the Court of Justice of the Eu-
ropean Union derives from the principle of effective judicial protection that, in
case of doubt as to the compatibility of national law with Union law, interim mea-
sures must also be taken with the effect of granting the applicant (temporarily)
a legal position denied to him on the basis of a national law (possibly contrary to
Union law). This applies even if national law does not provide for such a measure.
However, the possibility provided for in the GAPA® and the PACA® for an appeal
against a decision to have suspensive effect presupposes the existence of a ruling
and the possibility of suspending the negative effects of a ruling. In the absence of
a ruling (especially due to administrative default), the provisional legal protection
required by Union law cannot be achieved by regulating the suspensive effect of
decisions. As the Austrian legislator has not yet taken any legislative measures, the
Administrative Courts must issue interim measures directly on the basis of Union
law - if the conditions are met.

Even well established traditions of Austrian administrative procedure law are
not sacrosanct from the perspective of Union law. This refers in particular to the fi-
nality of decisions, which can only be disregarded under very limited conditions.*”

63 Section 3 § 9 Environmental Impact Assessment Act.

64 See Section 64 § 1 GAPA, which still applies to the special case of the municipal sector, where
appeals against rulings of the mayor are addressed to the municipal council before appeals
against decisions of the municipal council can be logded with an administrative court.

65 Section 13 PACA.

66 Supreme Administrative Court 28.6.2011, 2007/17/0174; 29.10.2014, Ro 2014/04/0069;
5.11.2019, Ra 2019/20/0470.

67 See Sections 68 und 69 GAPA.
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Bearing in mind that the regulations of the GAPA contain a very finality-friendly
“concept”® even in international comparison and, moreover, in Austria an enor-
mous importance is attached to “legal certainty”, the preliminary rulings of the
Court of Justice of the European Union® about the disregard of the finality of
a decision for reasons of Union law surprised a lot.

However, such a withdrawal of a final administrative decision which is contrary
to Union law presupposes the cumulative existence of several conditions. The ad-
ministrative authority must have the competence pursuant to national law to
reopen the decision and the decision must have become final only as a result
of a judgment of a national court against whose decisions there is no judicial
remedy. Third, that judgment must be based on an interpretation of Union law
which, in the light of a subsequent judgment of the Court of Justice of the Euro-
pean Union, was incorrect and which was adopted without a question being re-
ferred to the European Court for a preliminary ruling.”” The initial uncertainty in
Austria has probably given way to the perception that the jurisdiction of the Court
of Justice of the European Union also gives high priority to the positive effect of
finality on legal certainty.”!

7. Concluding remarks

The GAPA has a lot to accomplish nowadays. As a code of procedure, it must not
only serve to realise substantive law and create framework conditions that make
state actions predictable. The GAPA also has to provide this framework for a wide
range of administrative law matters, which are becoming increasingly complex
and sophisticated in the course of social and technological development. Finally,
it also has to enable a rapid and prompt conduct of proceedings in extensive pro-
ceedings with a large number of parties to the proceedings, taking into account all
standards of the rule of law principle.

68 See G. Kucsko-Stadlmayer, Merkls Rechtskraftlehre, [in:] Werk und Wirksamkeit, Red. R. Wal-
ter, A. Merkl, Wien 1990, p. 135; ebenso T. Ohlinger, ,Rechtskraft - Die verfassungsrechtliche
Dimension: Eine Problemskizze, [in:] Rechtskraft im Verwaltungs- und Abgabenverfahren,
Red. M. Holoubek, M. Lang, Wien 2008, p. 27.

69 See EUGH 13.1.2004, Rs. C-453/00, Kiihne & Heitz, Slg. 2004 1-837, Rz 24; 4.10.2012, C-249/11,
Byankov.

70 See Constitutional Court 13.12.2012, B 1338/12, VfSlg 19.729/2012; VwGH 29.6.2017, Ra
2017/21/0089; See furthermore in detail C. Ranacher, M. Frischhut, Handbuch Anwendung
des EU-Rechts, 2009, p. 379ss.

71 See Supreme Administrative Court 29.6.2017, Ra 2017/21/0089.
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The fact that the GAPA of 1925 met the requirements for almost 100 years with
only minor adaptations may seem astonishing, but it shows that the GAPA conti-
nues to be an excellent basis for rule-of-law procedures and gives reason for opti-
mism in this context for the future.

Austria

Austriacka ustawa o ogdlnym postepowaniu administracyjnym (AVG) z 1925 r.
stworzyla jednolite zasady postepowania majace zastosowanie w duzej liczbie
spraw administracyjnych. W ten sposéb uproszczono z jednej strony czynnosci
administracji, z drugiej za$ uczyniono je bardziej przewidywalnymi dla uczest-
nikéw postepowania. Jednolito$¢ postepowania administracyjnego ma w Austrii
range konstytucyjna: stanowiace odstepstwo od normowan AVG przepisy szcze-
golne tylko wtedy nie sg uznawane za sprzeczne z konstytucja, gdy sa one absolut-
nie konieczne do uregulowania przedmiotu postepowania.

Jednoczesnie AVG nie reguluje wszystkich aspektéw postepowania adminis-
tracyjnego. Jej przepisy stanowia raczej przewodnie normy procesowe w modelu
obejmujacym tok postepowania od chwili wniesienia wniosku do rozstrzygniecia
o kosztach. Te przepisy sa przy tym na tyle ogdlne i elastyczne, ze moga mie¢ za-
stosowanie do postepowan w réznych sprawach administracyjnych, zapewniajac
w ten sposdb ich zgodnos¢ z zasada praworzadnos$ci. Wysoki poziom elastycznosci
przepisow AVG osiaggnieto rowniez dzigki temu, ze w niektdrych obszarach dziata-
nia administracji przewidziano wylacznie ich subsydiarne stosowanie - wchodza
one w gre tylko w tych przypadkach, w ktérych przepisy prawa materialnego nie
wprowadzaja regulacji szczegélnych.

Zakres zastosowania AVG ulegl z czasem wydatnemu poszerzeniu: istnieja
wprawdzie pojedyncze szczegolne ustawy prawa administracyjnego procesowego
(jak ustawa o postepowaniu karno-administracyjnym czy ustawa o stuzbie cywilnej),
to jednak przewidziano w nich szeroki zakres odestan do AVG, regulacji szczegélnej
poddajac tylko specyficzne dla normowanej materii rozwigzania. AVG ma przy tym
zastosowanie jedynie do postepowan prowadzonych przez organy administracji pu-
blicznej w sprawach podlegajacych zatatwieniu w drodze decyzji administracyjne;j.
Jej stosowanie nie wchodzi zatem w gre w sprawach z zakresu administracji niewlad-
czej, administracji sektora prywatnego, wydawania aktéw normatywnych oraz przy
podejmowaniu bezposrednich administracyjnych srodkéw przymusu i nakazu. Po-
dobnie AVG nie ma zastosowania do czynnosci faktycznych organéw administracji
oraz do przeprowadzania egzamindw (np. w szkolnictwie wyzszym).

W decydujacy sposéb AVG przyczynila si¢ do zapewnienia stanu pewnosci
prawnej, ale takze przyznata jednostkom prawo domagania si¢ od administracji
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respektowania zasad praworzadnego postepowania. Oznacza to, ze jednostka
z przedmiotu postepowania stala si¢ jego podmiotem. Liczne przepisy AVG ulat-
wiajg obywatelom dostep do administracji, w tym poprzez zniesienie formalizmu,
obnizenie kosztow postepowania oraz nalozenie na organy obowiazkéw informa-
cyjnych, zorientowanych na zrekompensowanie nizszego poziomu $wiadomosci
prawnej obywatela. Cel ten znajduje odzwierciedlenie réwniez w jednej z najwaz-
niejszych zasad AVG - zasadzie oficjalnosci, zgodnie z ktéra organ administracji
ma obowigzek z wlasnej inicjatywy przeprowadzi¢ postepowanie i z urzedu ustali¢
niezbedny na potrzeby rozstrzygniecia stan faktyczny odpowiadajacy prawdzie
obiektywnej, nie bedac w tym zakresie zwigzanym wnioskami strony. Organ musi
przy tym dziata¢ celowo, szybko, prosto i oszczednie. Z zasadg efektywnosci po-
stepowania idzie w parze nie majaca bezwzglednego charakteru zasada bezposred-
nio$ci, dzigki czemu organ prowadzacy postepowanie moze zwrocic sie do innych
organéw administracyjnych z prosba lub wnioskiem o przeprowadzenie poszcze-
golnych czynnosci procesowych, jezeli jest to celowe i uzasadnione z punktu wi-
dzenia oszczednosci kosztow.

W AVG ujeto typowa dla kazdego praworzadnego postepowania zasadg w po-
staci prawa do wystuchania, zgodnie z ktdra stronie postepowania nalezy zapew-
ni¢ mozliwo$¢ zapoznania si¢ z wynikami postepowania dowodowego i zajecia co
do nich stanowiska w rozsadnym terminie. Zasada ta opiera si¢ na podstawowym
zalozeniu, ze strona postepowania musi mie¢ mozliwos¢ aktywnego wplywu na
przebieg postepowania w jej wlasnej sprawie i zglaszania wszelkich zwigzanych
z tym wnioskéw. Zasada swobodnej oceny dowoddéw z kolei oznacza, ze organ
ocenia zgromadzony material dowodowy ,wedlug swobodnej oceny” i nie jest
w tym zakresie zwigzany zadnymi sztywnymi regutami dowodowymi.

Istniejacy w Austrii od 1875 r. system ochrony prawnej w sprawach administra-
cyjnych z jedynym organem sadowym - Trybunalem Administracyjnym - okazal
sie sprzeczny z postanowieniami Europejskiej konwencji o ochronie praw cztowie-
ka i podstawowych wolnosci z powodu nazbyt ograniczonej kompetencji kontrol-
nej tego sagdu. W wyniku przeprowadzonej w zwigzku z tym reformy sadownictwa
administracyjnego z 2012 r. organy administracyjne, pelnigce pierwotnie funkcje
organow odwolawczych, zostaly zastgpione przez sady administracyjne pierwszej
instancji, od orzeczen ktorych Trybunal Administracyjnych jest obecnie instancja
rewizyjna.

Postepowanie przed sagdami administracyjnymi pierwszej instancji reguluje
odrebna ustawa o postegpowaniu przed sadami administracyjnymi, ktorej jedno-
lito$¢ - tak jak w przypadku AVG - jest gwarantowana konstytucyjnie: szczegol-
ne regulacje procesowe moga odbiega¢ od ustawy o postepowaniu przed sagdami
administracyjnymi tylko wtedy, gdy jest to niezbedne dla unormowania przed-
miotu postgpowania. Obok przepiséw typowych dla procedury sadowej ustawa
o postepowaniu przed sagdami administracyjnymi zawiera szereg odestan do AVG:
w istocie sady administracyjne pierwszej instancji prowadza postepowanie sadowe
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w duzej mierze zgodnie z przepisami AVG. Dotyczy to w szczegélnosci zasady
oficjalnosci. Ponadto sady administracyjne majg obowigzek zawsze samodzielnie
rozstrzygnac sprawe, jesli stan faktyczny zostat ustalony lub $rodki konieczne do
jego ustalenia nie wymagaja nadmiernych nakladéw. Jezeli na przyklad organ nie-
prawidlowo odmoéwil uwzglednienia wniosku o pozwolenie na budowe, sad ad-
ministracyjny musi nie tylko uchyli¢ decyzje, ale takze samodzielnie wyda¢ po-
zwolenie. Celem tej kompleksowej (reformatoryjnej) kompetencji orzeczniczej
sagdow administracyjnych jest zapewnienie mozliwosci szybkiego i ostatecznego
uwzglednienia roszczen prawnych jednostki, bez zbednych opéznien wywolanych
przez przekazanie sprawy organowi administracji.

Jednym z wigkszych dylematéw wspolczesnej procedury administracyjnej jest
rozstrzygniecie kolizji migdzy koniecznoscig respektowania zasad praworzadne-
go postepowania i potrzebg przeciwdzialania jego przewleklosci. Problem ten jest
widoczny zwlaszcza w postepowaniach w sprawach o pozwolenia na budowe dla
duzych projektow infrastrukturalnych, takich jak elektrownie wodne, autostrady
czy farmy wiatrowe, w ktore zaangazowana jest zwykle duza liczba uczestnikow
postepowania. Jest to istotne tym bardziej, ze takie projekty infrastrukturalne sg cze-
sto planowane ze wzgledu na pilne potrzeby. Austriacki prawodawca wprowadzit
szereg srodkow prawnych zorientowanych na usprawnienie takich postepowan, jak
réwniez - juz niezaleznie od tego — w celu przeciwdziatania zjawisku przewlektosci
postepowania. Skutkow ich stosowania w praktyce nie sposob jeszcze przewidzied,
mozna jednak zaklada¢, ze kwestia dtugo$ci postgpowania zorganizowanego wedlug
zasad praworzadnosci nadal bedzie mie¢ ogromne znaczenie w przyszlosci.

Innym problemem jest potrzeba dostosowana przepiséw AVG do wymagan pra-
wa Unii Europejskiej. Jak si¢ okazato, dla zapewnienia wymaganego przez prawo
unijne poziomu ochrony tymczasowej w przypadku naruszenia przepiséw tego
prawa nie sg wystarczajace przepisy AVG o skutku zawieszajacym decyzji. Row-
niez stabilno$¢ decyzji, ktéra — zgodnie z AVG - moze by¢ podwazona tylko wyjat-
kowo, nie powinna by¢ brana pod uwage w razie naruszenia prawa unijnego, kiedy
spelnione s okreslone ku temu warunki.

(thum. Agnieszka Krawczyk)
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1. Stages in the evolution of the law
on administrative procedures - from the first
codification

The standardisation of the Croatian administrative procedure began quite early, even
from the worldwide perspective. Croatia was part of the Habsburg Monarchy up until
the end of World War I, and from the 18th century its administration acted in accor-
dance with the decrees of the Court Chancellery in Vienna that regulated certain ad-
ministrative areas and certain stages of administrative procedures. Office Instruction
from 17 May 1855 was of particular importance for Croatian administration and it was
in force in Croatia for over 70 years. This Instruction extensively regulated numerous
questions relevant for lawful and proper administration procedures, for instance, the
relationship among officials and parties, office management, decision-making and dif-
ferent stages of administrative procedure.' In 1923, specialised Administrative Court
in Zagreb started supervising the legality of adjudication in administrative matters.”
The procedural rules of Croatian administration were codified rather early. The
General Administrative Procedure Act, as federal law in the former Kingdom of
Yugoslavia, was compulsory for the Croatian administration from 1931.° This Act

1 D. Medvedovi¢, Geneza novog Zakona o opéem upravnom postupku, [in:] Novi Zakon o opcem
upravnom postupku, eds. D. Foreti¢ and J. Slovini¢, Zagreb 2009, pp. 19-22.

2 On the development of administrative disputes in Croatia see D. Medvedovi¢, Upravno sud-
stvo u Hrvatskoj - prilog za povijesni pregled, [in:] Zbornik odluka Upravnog suda Republike
Hrvatske 1977.-2002, ed. M. Krileti¢, Zagreb 2004, pp. 1-35.

3 Onthestandardization of the general administrative procedure in Croatia, see D. Derda, Op¢i
upravni postupak u Republici Hrvatskoj, Zagreb 2010, pp. 16-21.
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regulated the rules of procedure for adjudicating in administrative matters and
it was in force throughout the existence of the Kingdom of Yugoslavia. It was re-
pealed at the end of World War II and after 11 years new General Administrative
Procedure Act was adopted which came into force in 1957. This Act had its basis
in legal solutions from the 1930 Act, but numerous procedural institutions were
elaborated in more detail. Up until 1991, this Act was amended four times - in 1965,
1977, 1978 and 1986, but its novelties had no influence on the basic procedural pro-
visions. Only a few amendments were aimed at improving certain procedural
rules, primarily because of the new technical possibilities, such as electronic pro-
cessing, microfilm etc.

By declaring its independence in 1991, Croatia took over the Yugoslav Fede-
ral Act in its legal system, amending only a few provisions. Such legal regulation of
administrative procedures in Croatia was valid until 1 January 2010, when the new
General Administrative Procedure Act (further referred to as: GAPA) came into
force. GAPA simplifies the administrative procedure in Croatia, and strengthens the
values incorporated in Croatian legal tradition, the European Convention for
the Protection of Human Rights and Fundamental Freedoms and other impor-
tant international documents. It is in conformity with the European Union acquis
and standards of quality as well as with the modern public administration. GAPA
also strengthens the protection of rights and legal interests of citizens in adminis-
trative law. Thereby, the rules of administrative procedure in Croatia are now
codified under the General Administrative Procedure Act 2009.

2. The binding force of the law on administrative
procedure and the issue of subsidiary
application of provisions regarding general
administrative procedure

GAPA prescribes the rules that regulate the process of adjudication in administra-
tive matters. It represents the most important procedural regulation in Croatian ad-
ministrative law since it obliges all state administrative bodies and agencies, local
and regional administrative bodies, as well as legal entities empowered by public-law
while performing administrative tasks.’ The application of GAPA is closely linked to
adjudicating upon administrative matters and to the manner of applying substantive

4 General Administrative Procedure Act, Official Journal no. 47/2009.
5 Article 1 GAPA.
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administrative regulation in order to grant subjective rights or to impose public-law
obligations on individuals. Promoting the principle of legality, GAPA entrusts pre-
scribing the preconditions that must be fulfilled while granting rights and imposing
obligations on individuals basing on substantive laws and other regulations.

Although GAPA allows the meaning of administrative matter to be determined
by laws governing particular administrative areas, this rarely occurs in practice.®
Therefore, doubts about the meaning of administrative matter in specific cases are
mainly settled by the administrative courts or by the Constitutional Court of the
Republic of Croatia.’

However, GAPA has a subsidiary application, which means it is applied in all
administrative matters unless otherwise is prescribed by law in particular adminis-
trative area. By allowing different regulation of certain procedural actions, GAPA
enables more efficient and cost-effective mode of administrative actions in par-
ticular cases. Furthermore, in these administrative areas there is a need for comple-
menting unregulated GAPA provisions.® Therefore, other laws in the Croatian legal
system also govern certain steps of administrative procedures, but only in particular
administrative areas. Those are, for example, General Tax Law, Law on Public Pro-
curement, Law on Concessions, Law on Expropriation and Determination of the
Compensation, Law on Pension Insurance, Law on Health Care, Law on Foreigners,
Arms Act etc.’ However, the possibility of derogation from the rules of procedure set

6 Article 2(2) GAPA.

7 There are numerous judgements giving the content to the administrative matter. See for
example High Administrative Court judgements: Usz-1969/2015 from 10 December 2015;
Usz-3168/2016 from 26 October 2016; Usz-3861/2016 from 15 March 2016; Usz-1912/2017
from 14 June 2017; Usz-1376/2017 from 25 January 2018; Usz-2044/2018 from 24 October
2018, and Constitutional Court of the Republic of Croatia: U-111-665/1995 from 28 April 1999,
U-11-722/1995 from 2 April 1997, U-111-261/1996 from 6 April 1998, U-111-168/1996 from 14 Janu-
ary 2000, etc.

8 For example, GAPA does not prescribe general jurisdiction of an administrative authority,
but it refers to a particular law to regulate these issues. Therefore, the Law on Tax Adminis-
tration, the Law on Protection of the Competition, and the Trademark Act determine the
authorities competent to conduct administrative procedures in these administrative areas.
Sometimes, the General Administrative Procedure Act itself seeks for its complementation,
so for example it prescribes that the initiation of procedures ex officio is determined under
particular law, while that particular law also prescribes the initiation of the procedures
through public announcement, as well as cases of presumption of adopting the party’s re-
quest and issuing guarantees for acquiring rights. See the Law on Tax Administration, Offi-
cial Journal no. 115/2016, Articles 9-12; Law on Protection of the Competition, Official Jour-
nal no. 79/2009, 80/2013, Articles 9, 10, 14, and Article 21 Trademark Act, Official Journal
no. 14/2019, Article 8, and GAPA, Articles 15(1),42(1),43(1), 102(1), 103. See more in D. Perda,
Z. Piculjan, Primjena novog Zakona o opcem upravnom postupku u posebnim upravnim
podrucjima i upravni ugovori, [in:] Novi Zakon o opcem..., p. 102.

9 See General Tax Law, Official Journal no. 115/2016, 106/2018; Law on Public Procurement,
Official Journal no. 120/2016; Law on Concessions, Official Journal no. 69/2017; Law on
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down by GAPA is rather limited. Only certain issues of administrative procedure
can be regulated differently from what GAPA prescribed and only law can do so,
if such regulation is necessary for proceeding in a particular administrative area,
and if such proceeding is not contrary to the fundamental provisions and purpose
of GAPA."

However, GAPA regulation surpasses the procedure of administrative adju-
dication. It also regulates the conclusion of administrative contracts and issuing
certificates of the facts on which administrative authorities keep official records
and for which no official record is kept. Furthermore, it regulates the legal protec-
tion from any measure taken by administrative authority or by provider of public
service.!! GAPA provisions apply mutatis mutandis to any other administrative
authority procedures in the area of administrative law that have a direct effect
on the rights, obligations or legal interests of the individuals, unless otherwise
stipulated. This means that certain provisions, such as provisi