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THE QUESTION OF UNAUTHORISED BUILDING: SOOI0-EOONOMIO,
LEGAL AND FISCAL ASPECTS OF THE ITALIAN EXPERIENCE

It has been asserted that Italy (with Rome setting the
pace) 18 the European country most aeyerely affected by the phe-
nomencn of unauthorised building. Ab a result It might be felt
that an illustration of the ltalian experience before an Inter-
national seminar such as this could be inappropriate, due to its
particularlty.

Yet the issue of unauthorised building also raises agueations
of generat interest, such a3 the effeotiveness of planning and
control powers, the types of housing produced and their eoonom-
i0 characteristics, the ability or inability of market forces
or atate subsidies to satiefy housing demand, and many others.
Theae are problema that are releyant to all European societies,

Unlawful building ia so wideapread in ltaly that it repre-v
sents one of the most Important factors in urban deyelopment
over the laat few decades. By yirtue of its very naturo, how-
eyer, it Is impoaslble to form a precise picture of the size
and dlatribution of the phenomenon at a local leyel. An esti-
mate made on the baaie of flgures proyided by the last census
suggeats that 1.4 mlllion housing units built between 1971 and
1981 were unlawful, that is, 31# of all housing built within
that period.

The looal effects af unauthorised building are so well known
aa to regulre nothing more than a brlef mention here: on the
one hand, urban sprawi, and on the other, the spoilage the
countryside and enyironment. Rome, Naples, Palermo and Agrigento
are the moat glaring - and intornationally well known - examples
of this.
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It should, howeverf be pointed out that unlawful building
is not wideapread in every region, or at least not to the same
degree of intensity or with the same featureB. tooking again at
the number of housing units built without authorization during
the ten years between the 1971 and 1981 oensuses, it ie esti-
mated that approximately 76# of them were built In the South,
almoat 10# in the Centre, and roughly 14# in the North. Howeyer,
the respeotive percentages represent 60# of all houaing units
built in the South, almost 16# of those built in the Centre,and
about 10# of those built in the North.

The recent history of legialation relating to town planning
shows that the need to combat unauthorized deyelopment has never
been lost sight of. The measures that have been introduced,how-
eyer, haye always proyen to be overdue and ineffectiye.

The 1942 law oompelled mayors to order the suspension of
building work begun without due authorization and set a period
of one month for the releyant deoiaion. But mayors were hardly
ever in a position to take the necessary measures in the time
provided for, and oonseguently the suspension order lost its
effectiveness. In 1967, howeyer, Tfineswere introduced as a way
of discouraging unauthorized and unlawful building deyelopment
and a ban was reintroduced to prohlbit the parcelling out and
allocatlon of plota of land, in the absence of an oyerall urban
deyelopment plan. In 1977 law embodied a generat attempt to
tighten up this system of oontrols and penaities. In this re-
spect, its main elements of originality consisted in making it
obligatory for mayors to order the demolition of wholly unlaw-
ful buildings or, otherwise, in granting local councila the
right to appropriate unauthorized oonstruotions. A further in-
novation wao the ban on publio Utilities (gas, water, eleotric-
ity, etc.) supplying their seryiees to uniawfully eracted build-
inga.

Legislotion has not, howeye?, aohieyod ~.te prinoipal objec-
tive aimed rt by progrmpBi.ya foroes. Hav.i.ng grasped the faot
that the ratin caus®c of Jrabrdancefj in town deyelopment and of
unauthorized building Uliea in the priyate ownership of land
and on the vast profita to be made by building on formerly
a«cricultura.l land, pragressiyes kept stre38ing throughout the



aixties and eeyenties that the only way to exerciae ef._fective
oontrol over land use would necesaarily invotve freeing local
deyelopment from the stranglehold of land property relations
that enoouraged speculation.

After the 1977 law came into effect, there waa a widespread
conriction that a separation between land property rights and
land development rights had been ratified, and that the right
to develop land had been transferred to the Ilocal authorities.
Subseguently, howeyer, this interpretation wa3 refuted by the
Con8titutional Court. The failure to bring change into the struc-
ture of land ownership haa represented a major defeat for town
planning. Furthermore, following thla setback, the cystem of
Banctione designed to penelize those who operate unlawfully haa
been weakened.

Unauthorized building became a central 1iasue of political
debate almost two yeara ago, at a time when the central govem-
ment waa considering the poaaibllity of legalizing (against pay-
ment) formerly unlawful building. This step was conceived as a
way of balancing ita budget defioit. The bill was supported by
the Goyernment despite the bitter oriticisra adyanced by town
planners and enyironmental bodies, but fortunately Parliament
yoted to throw it out, Just recently regulatione relating to the
legalization of unauthorized building have been accepted, but
this time they form part of a more carefully thought out law,not
wholly dictated by fiacal reguirements.

The debate that accompanied the elaboration of the new law
has made it possible to focua much more olosely on the entire
guestion of unauthorized building. As regards the underlying m
oausea of the phenomenon, two distinot forms may be pinpolnted:
on the one hand, unlawful building undertaken with a view to
property speculation, and, on the other hand, unlawful build-
ing to satisfy an imiaediate need Tfor accomodation. The Tfirot
type mainly takes the form of illegal parcelling out of land
and in building for sale, the aecond in own home oonatruotion.
Both forms of unauthorized building were generated by over-rapid
urbanisation prooesses, but whereas speculation has been foment-
ed by the huge profits to be made out of the priyate ownership



of land, in the aeoond oaoe, unlawful building haa been the al-
moet inevitable reaponae in the faoe of the failure of legat
houaing programa to eatiafy the demand for acoomodation.

The fact ia that in Italy the rate of oonatruotion of pub-
lio sector houaing ia thoroughly inadequate, and atata-asslsted
building aohemea are only acceaaible to thoae of the aedium-

high inoorae bracket. Thoae whoBe demand for acoomodation ranaina

unmet tend, as a reault, to turn to unlawful building asa aolu<
tion. In this way they are able to evade tax ehargea for build-
ing permiaaion, and to make major savinga on generat building
coBta, labour costa and costa of building materials, eapecially
aa a reault of tax evasion; the overalt saving may amount to
50%.

It ia thia analysla of the underlying oausea of need-motlv-
ated unauthorized building that haB made It poaaible to ad-
vance a number of criticiama of the town and houaing policy
puraued by the State and by local authoritiea. The following
have been lIdentlfied aa oontributory oauaea of thia form of
unlawful building:*

- the structural ahortoominga of the houaing market»

- the high oost of buiidinfe land;

- the plans of new urban oentrea, whioh provld« for large
(multi-famlly) houaing blooka, without leaving any room for own
home conetruction*

- long and tedlous prooedurea.

Another yital topio relatas to the urban reoovery of Ule-
gat housing areas. This problem Is particularty aoute in Rome,
where upwards of 800,000 people [Inhablt outer-oity diatriota
entirely built without permiaaion being obtalned. It haa been
clearly ahown that the legatization of hsretofore unlawful build-
ingB must go hand in hand with their urban reoovery, and, ape-
oificatty, with the construction of the technioal infraatruc-
tures and the looal servide8 and community centrea that they
geaeraldy lack.

A legat measure of the kind under diacuasicn - and thia waa
the third point raiaed - would have to be acoompanied by the in
troduction of stepa designed to eradicate the phenomenon alto-



gether. In other worde, to aocept the damage done +to the land
by unlawful building praoticea would have involved a ccnsider-
able saorifloes that could only be borne proyiding a elear break
with the past was made and a new era inaugurated. The legaliza-
tion of unauthorized building could not in any oase be granted
In a Wholesale way, given that the damage perpetrated to the
historical, artistic and environmental heritage of the country
was conaidered unacoeptable.

The new law regarding legalization of unauthorized building
is composed of four parts: regulations relating to the control
of town planning and building practicesj the stroamlining of ad-
oini8trative procedures to do with town planning and building;
the urban recovery of unauthorized districts; building work able
to be legalized.

One of the central problems that the law has tried to tack-
le is the weakneas of looal goyernment and civil seryioe bodies.
So far, this weakness haa been most glaringly apparent in:

- the inoompetenoe - and at times even the complioity - of
the local goyernment in the exercise of its powers;
- the inadeguacy of the sanctions and the near certainty

that those who act unlawfully will remain unpunished;

- the lack, in some parts of the oduntry, of any kind of
town planning.

In this connection, the law has given legat force to the
principle that deeds of sale on buildings constructed unlawful-
ly are nuli and yoid. This measure is felt by many to be the
most effeotiye way of wiping out unauthorized building.

The section of the law dealing with the urban recoyery of
unauthorized deyelopment areas 1is, without question, one of
the weakest. Indeed, the envlsaged reatructuring and improye-
ment of these areas will be unabte to benefit from the iIncome
generated by the law to legalize unauthorized building, in opite
of the faot that the costs entailed in the urban recoyery of
ai-ee.3 built unlawfully are extremely high. The oase of Rome
showB ths way in whieh the diopersion of theeo unlawfully built
areaa generates major problems ae regards the proyiaion of and
access to social seryiees; they tend to lack payements and car-



park areas, and in most caaes they have come into being without
tho laying of drains or ths installation of Street lighting.

The reoognized difference between unauthorized building
prompted by need and motivated by speculation has been reflect-
ed in the size of the payment to be made to the Treaaury in
order to secore the granting of the retroaotive legalization.
The law in fact distinguishes two groups of persona:those
who own and use as their prinoipal dwelling a building erected
unlawfully, and those who illegally conatruct units of
housing that they then prooeed to release onto market. The
sura of money that the first group of people have to pay is in
faot oonsiderably lower than that paid by the seoond group.
It should also be mentioned that the law providee a close de-
finition of oases to which the legalization procedure may ap-
plyf speoifying oases in which building work is deemed to be
in any case unreooverable.

To sum up, the law retains the fiscal approach to the prob-
lem of unauthorized housing, though this aspect is much less
marked than in the earlier bill. This is also apparent in the
fact that the flsoal contribution that this law makes to off-
setting the budget defioit ia much slighter than that origln-
ally envisaged. But despite the improvements made to the origi-
nal tezt, considerable bitterness is provoked by a law that, in
effeot, rewards those who have aoted unlawfully and aooepts the
irreversible damage done to so many important parts of the coun-
try. But what is most worrying of all is the possibility - by
no means reracte - that this law, by retroaotively legalizing un-
authorized building oould trigger off expeotations of  further
such measures, and, ae a oonseauence, prompt a new wave of un-
authorized development.
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BUDOWNICTWO BEZ KONCESJI - SPOtECZNO-EKONOMICZNE,
PRAWNE 1 FISKALNE ASPEKTY ZAGADNIENIA (DOSWIADCZENIE, WEOCH)

Zjawisko wznoszenia budynkéw bez odpowiednich koncesji sta-
40 sie zjawiskiem powszechnym we Whoszech. Weddug danych szacu-
nkowych opartych na ostatnim spisie, w okresie lat 1971-1991 cbu-
dowano tutal 1,4 miliona doméw bez uzyskania niezbednych konce-
sji. Jesli chodzi o przyczyny tego zjawiska, mozna by wymienic
dwie najwazniejsze: wznoszenie budynkéw majace na celu spekula-
oje nieruchomosciami 1 budownictwo zaspokajajgace najpilniejsze
potrzeby mieszkaniowe.

Sprawa ta stata sie centralnym punktem debaty politycznej
prawie dwa lata temu, w okresie kiedy wktadze centralne rozwaza-
+y mozliwosSC zalegalizowania wzniesionych obiektow nie posiada-
Jacych wymaganych koncesji za odpowiednig optata. Posuniecie to
miato pozwoli¢ na usunigcie deficytu w budzecie. Debata jaka
towarzyszyta opracowywaniu nowej ustawy pozwolita skoncentrowac
uwaee na zagadnieniach bardziej ogélnych, takich jak efektyw-
nosc planowania i uprawnienia kontrolne, typy produkowanych do-
mow i1 ich cechy ekonomiczne, zdolnos¢ czy tez niezdolnosc  sit
dziatajacych na rynku, a takze dotacji panstwowych zaspokojenia
popytu na mieszkania, oraz innych zagadnieniach.

Mimo poprawek do tej ustawy wniesionych przez rzad, tak sie
stato, ze nowe prawo wynagrad-,a tych, ktéorzy dziatali niezgod-
nie z prawem i .akceptuje nieodwracalne szkody poczynione w wie-
lu waznych czesciach krajw. Jednakze najbardziej niepokoi fakt,
iz nowa ustawa, poprzez legalizacje budowniotwa bez koncesji w
latach minionych, moze stworzyC precedens na przysz4osC i spo-
wodowa¢ nowg fale takiego budownictwa.



