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Chapter Il

ON SOME "ASPECTSOF FACE-TO-F ACE COMMUNICATION

. Hans-Ceorg Soefrnor'

REPLECTIONS ON STRUCTURAL ANALYSIS OF COURTROOM INTLRACTION

"You want Justice, but do you want
to pay? When you zo to the buteher’s
{ou know that you have to pay, but

o court you go like to the repast“.

B, Brecht,Der kaukasische Kreidekrelis

I

In connection with this quotation from Brecht there arise a
lct of questions which sociological analysia of g¢ourtroom inter-
action has to answer, before one can turn to the popular business
of criticizing institutionally regulated interection and, along
with this, the dark powers - godfethers, states, and ideologies -
symbolically represented in the institutions. Social institutiond
and their speocific type of interaction are "eoclal faote"™ in the
Yglassiocal® sense established by Durkheim, Thelr analysis requires
going beyond the astuocco and the superfioial polish of ideologized
ingtitutional apologies and %o make appear in the actual soccio~
historically symbolical expression of the institution the real
causes of the emergence and induration of the institution and its
constituting conditions of comstruction. The interacticn type
"trial® or "juriediotion® and its institutionalized form, "court",
' belong to the historically oldest social oonstructions. Its causes,

*rbxn - Universitdt Hagen.
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functions and fundamental structures are efficient until today -
inapite of all its administrative and technical diesguises. They
guarantee continuity and efficlency, as well as the transformation
and "self-oritique” of professional judicial acting.

In this paper I wish to show some of the characteristio fea-
tures and premises of courtroom interaction. The analysis i1s based
on & research project which I am conducting since a few years at
a CGerman youth court. Therefore some of my oconsiderations night
seem %o be valid for nothing but oriminal jurisdiction. But anyone
who makes the effort to enalyse the characteristics and premises
of the principles of social conetruction of the process of reea-
ching oonsensus in other judicial institutions - which have histo-
rically emerged from criminal jurisdiction - sand to compare then
with the following considerations will find less differences than
" he might have expected.

Of gourse, in a limited essay like the present one there ocan-
not be given a survey of the historical changes, oulture-specific
forms, political deformations and ideological apologlies which this
institution has experidnood or generated iteself, Nor is this the
place of a case study. I think however that I can provide some
good foundations which will make possible a more solid oritique of
conorete judicial interaction as well as the elaboration of spe-
oific case study questions. .

Looking for the specific achievements, proﬁ;lol. and struotu-
rea of courtroom interaction I wish to follow the Brechtian diotum
which leads me $0 the following questions:

: 1. What are the soolal costs for anyone who searches for jus-
tice within a social inatitution?

2. What is the difference between barsaining and nogotiuting
justice and the everyday negotiating with the merchant; the diffe-
rence betwesn the judge and the butoher (a difference whioh aotu- .
ally sometimes disappears in political jurisdiction) and between
everyday communication and institutionally rosulntod judiciel in-
teraction?

3. To what ocorpse the everyday actor, the laymsan, gives reve-
renoce when going to a repast?

4. Pinally and additional question: Why is £t that pooplo in
quest of justice and laymen in genersl feel such & helplessnese
face to precisely this institution they expect help fxom?
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As theoretiocal mau in my search for answers to these ques~
tions I shall use especially the miolociod. refleotions of A
Sohhh. G, H, Mead ‘u M, Weber.

"

i1

The oentrel issue on which everything else depends seems %o
be the following: what distinguishes Institutionally regulated in=-
tersotion - in our context: a$ gourt - from everyday imteraotion
out of which it has emerged and bes been given & specific funo-
tion? Generalising thie query referring to the eomutiou of suc~-
sessful communication, the following quut:lou m-o for the ana-
lyeis of courtroom communicationi

1. Which are the oomunonl of moou of everyday ocnmniaa-.
tion?

2, Whioh of thno oondittou m mlpondod in oouuoon oom-
nication any why? $aant

s I 'hioh 48 the 1ntcnoﬁon -tmoturo necesgary for tbo ail ot
Judicial comn&ontion aud how.cen this struoture be sufficiently

rcucnd m:lmt the ‘elements oonnns i% suok es atatus _vindioa-

tion, npology, bmmnuuuon. and exercise of poto:. 1.0, the
social "second code"? _
Searching for meulm everyday conmnluuon 1% quiokly
becomes ovident that tlun exists no exemplary. litultion in deily
14fe much as %o be uud as & model or measure, If there was &
putiouhr d.tuanon one pould pot quality it nn;norou Yeverydey"
eitustion on agoount of the faat that cnrym dife is not eham-A
terised by furdsmentally suscensful communication, Therefore the
following analysie has to find the fundamental  suppositions and
Tules of everyday utomnon in examples o: sucosasful cemmu
tion and to round them up in an i,du.l-tniod model of everyday.
-sommunioation, Such an Mul-tn.tul construet of sucoessful commu-
nication has %o 4nolude those conditions of success for commund -
sation which sveryday emu«nm sa such presupposes, %o which
it rofers oontnttohmuy, und with whioh it measures its &dcquccy-.
even if uutu-bmc, -mtmu unu. mooturo. etao. ocoours
. dsking oneself and others for lﬂutionl {34 moustul commu=
nication one finds th;t thoirblpuincu;,dou not reside 4in the
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often evoked "humen ocloseness®™ of the communication partners nor
in the harmony of their souls, nor in a partiocular smpathy, thinge
that some sochools of behaviorel paychology wish to make us believe
and to teaoh ua. Rather, the empathy-hypothsals and the correspon-
ding invooation of harmony snd affective understanding are being
used almost always as explanation of something they just provide
another vocabulary for, This vocabulary conceals the analytiocal
claim of decoding the structure and soclal funotion of & phenome~
non whioh instead 1t should materialise. Hardly anybody will deny
the faot that the gift of empathy is very unequally distributed
among men and that also it ocan be learned, trained, enlarged and
refined., This implicit knowledge about struotures, the interaotive
using and producing of social order, includes above all the compe~
tences and rules of understanding an alter ago of intersubjective
orientation and community action in general, But ocommunity eotion
and intersubjective orientation cen be shown, described, analyti-
cally reconstructed and explained in moet spheres of sooial inte~
raction snd in any institutional context without invocating harmo-
ny of affectis.

Not only ethnogrephic research, but also some attentive obser-
vation whioh should be wihtin the reach of anybody, can make evi-
dent -the order and rules underlying the en- "acted" expression and
above all social exchange of strong and supposedly unreatrained
affects. Not only ocan we differentiate oclearly the oulture-speci-
fic expressions of hatred, love, anger, afflicition, ete., also
the course and succession of the different gestures and speech
aots expressing one single affeet are being ordered, based on in-
nate bshavioral schemes of the species and on an implicit knowled-
ge about ocultural and group-specific shaping of these original
schemes acquired in oconcrete historic interaction.

The sooial setting of a highly valued type of affect and ac-
tion as for instance "love™ is submitted to such & striect order;
in i%s expressions, behavioral rules and situational references it
is 80 well typified, socially elaborated and implicitly known, that,
- observing love, we can scarcely recognise the "extreordinary® we
wish to attribute to it, The Pine Arts, the theater, the film =
they all live on the explication of ocur implicit knowledge about
the structures and rulss of social order, Their scenarios repro-
duce parts of the lifeworld scenario of social aoting., Thuas ¢the
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analytical elaboration, reconstruotion and expliocation of impliocit
human kuowledge about structures and ruleas of sooial order and so-
cial aoting 1s a task which social sciences fundamentally have to
face. However, it has been long neglected, the soolal soiences be-
ing meduced by and addicted to what they oonsidered "facts", the
only reality: but a reality and "fects™ which weren’t given as
such, having been actually conetrusisd - often in different ways
and forms - by the members of humau society on the basis of impli-
citly known atructures and rules of lifeworld.

According to this I wish to establish the thesis tnat empaihy
and affective "harmony" are not the presuppositions for understan-
ding the social actions of an alter ego, but they result from the
development of speciea-speocific abilities, from competences acqui-
red during soocimlisation and from an implicit knowledge of rules
of the struoctures of soclal acting acquired in the same way.

Sucoessful ocommunication is being experienced conversing with
friends in a pub, talking with one’s neighbor across the garden-
-fence oxr in 8 foreign couniry with the painstakingly located "na-
tiven", it ie experienced in the company of one’s friends and so~-
metimes still in one’s family or partnership. This means that suc-
cessful communicatlion requires presuppositions and rules of a much
more formal nature than we wish %o believe. These mocial rulea do
not presuppose & harmony of sentiments or affeots, much on the
contrary, the latter ere probably produced by the formal rules al-
luded to. .

The ideal type of successful everyday communication, the con-
ditions of which = g0 I maintain - we continually carry with us as
en impliocit, almost unoonscious knowledge = if there exists some-
thing like that - consists of a set of postitive communication ex-
periences, principles of constructicn end schemes of order for
communication which have been 2oquired during socialigation.We ha-
ve aggregated them into an implicitly known and femiliar "patiern
of communication®, : :

The ideality of this pattern of communication is shown in the
perpetual experience of communiocation being successful only appro=-
ximately or even failing - but at the same time it remains orien~
ted towards that pattern. Ite reality consiets in the efficiency
of its fundemental assumptions which are de facto regulating com=
munication: in the construotion of the meaning of interaction
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achioved by them, without whioh no meaningful common a&otion nor
social cooperation would be possible., Its social function, final-
1y, consiste in the fact that it orientates beforehand the indivi-
dualas socilo~intentionally am an encompassing scheme of order acqui~
red in the interaction of sooialization, thue being & subjective
pattern of interaction preceding the individual and encompassing
soclety as a whole,

Analysing the solentiflc procedure and ite process of reaching
congensus one discovers some of the basic assumptions founding and
regulating oommunioation‘. Diaregarding any academic dispute, po~-
sitiviste, structuralists, pragmatlists, interactionists, and phe-
nomsnologistes agree in gonsldering sclentiflc work as being based
on the following assumptions, moat of which -~ &as can ®sasily be secen
- gre nothing but explications of the "taclt knowledge®™ regulating
everyday communication as well:

~ the common wish and oompetence of the intersctiom partners
to take over mutually the perspectives, ¢

- the postulate and the assumption of the "rationality" of ar-
gumenis,

- the assumpiion of the possibility of achieving oonsensus,

- the contrafactually efficient rational construction of <he
identity and rationality of the interaction partners which is per-
formed despite all contrary experiences,

~ the equal right for all interaction partners of apesking and
aeking questions, '

- the obligation to prove and test any conviction brought forth,

Disregarding the last assumption all others act as regulating
principles in everyday communication as well =~ sven 1f in the form
of contrafactually efficient idealigations, But unlike the sclen-
tific type of action, the everyday communication is set within an
immediate context and exposed to pressure of acting. Therefore if
intends a maximum avoidance of frictions and thus & maximum eco=
nomy of the common "stock of behavior". This gives rise to the
specific maxims for communication in oiaryday 1lifes '

1 See alsot J, Haberma 8y Vorberottonfo Bemer n su
einer Theorie der kommunikativen Kompetenz, lini Je Haber-
mae, N Luhmanmn, Theorie der Gesellschaft oder Soszsial-
technologie, Subrkemp, Frankfurt a, M. 1971, p. 101 and n, ps.
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~ the sssumption of fundamentally identical stocks of knowled-
ge of the interaction partners,

- the confidence in the = at least potential - identical so=-
cial systems of relevance, '

- the asbstention from testing the so-called "gyidences"®,

- the confidence iu routines and forms of communication that
have proved to be efficient; in what has always worked,

- the confidence in ad-hoo solutions without aepplication of
testa,

This characterization of everyday idealisations of interaction
and maxims of communication can now be used to find oconcrete an-
swers to the question of how to distinguish from and funotion of
institutionally regulated courtroom communication from everyday
communication,

III

One of the moat general of the above mentloned besio assump-
tions of "normal® - 1.8, everyday - communication consiste 1in the
aptitude and ability of mutual take-over of perspectives whioh the
ocommunicetion partners attribute to each other. Thus the conven-
tion is expressed that one and wants to at least understand one
eanother, inspite of possibly different opinions or even irreconoli~
lable standpoints, Moreover one presupposes that the communication
partners are - disregarding possible differences of age, position,
authority, knowledge, and status - equally competent, i1.6. mature
interlooutors, that means as communiocation partners they are fun-
damentally equal, Bach of them thus possesses the same right to
sxpress or not to express opinions, to ask questions, %o give or
to refuse answers, and to ask counter-questions,

From the perspective of the laymen - whether he appears at
sourt as a petitioner, an acoused person or 88 & witness = this
basio assumption is acutely disturbed by the formal-institutional
regulation of the interaction process normally unknown to him, by
the often unilaterel definition of relevance, &nd by the profes-
sionally acquired, also unilaterally distributed knowledge of the
representatives of the institution. j

"Bven if the principle of exchanging perspectives can by no
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 means be suspended, its actual realisation is permenently ocalled
in question, Por even if the layman at court presupposes that the
Judge im able "to exter into his feelings®, he himeself 4ia unable
fo take over the perspective of the judge or of the publie prose-
outor because this perspective ie charscteriszed by the institutio-
nal oompetence and definition of relevance., He mormally sess the
Judge from the familiar perapective, that is, on the background
of everyday typification and routines, Thus the judge, although hol-
ding a dominant position, is meen as evaluating his sotions and
opinions from the everyday stendpoint. The process regulations,
evaluation eriteria, and behavior regulatives which preceds and
gtandardize the actions of judges and publio prosecutors as  lew~
yars and representatives of a social inatitution, do not enter ¢
foous of the layman - even if he has been treined by televisiow
courts. The institutionally formed perspeotive 1ie professionally
learned, it has been routinized and lubricated in the institutio-
nalised practice and is for the layman hardly immediately under-
atandable., This becomes most evident in relation to the transfor-
mation - often not noticed by layman, or if recognized, not under-
8food - of everyday desoriptions of events and representations of
reality into juridically pre-coded charasteristics of diroumstan-
oea and juridlcal classifications. The competence and necessary
knowledge to operate this transformation have not to be denied ex~
plicitly to the layman, he does not possess them, and he knows or
experiences this, i .

When training judges, looiologinta almost alweys try- and this
is necessary, considering the tendency of the institutional per-
spective to narrowmindedness encoursged by bureaucratisation,pres-
tige thinking and indolence - to teach judge the standpoint of the
layman., This standpoint as such is easily recogniszed by the Judge:
outside of the court he constantly uses the everyday glasses - be-
ing a father of family, & hobby sportsman or a member a muniocipal
council. The layman however cannot understand the professionally
learned perspective by a comparably easy changs of glasses., In
face of the process regulations (mode of criminal or oivil proce-
dure), juridical norm and behavior codices and purposes acting for
the professional representatives of the institution as producer’s
directions, which are unknown to the laymsn and which he has $o
acoept, he ~ being prosecutor or sccused ~ errs through the "dra-
me® staged mainly for him and in which he plays & ocentral part
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without knowing its producer's directions or perspeotives, These
however are known to all the other actors.

Suoh 2 dramaturgy shows all the basis features of orisis expe-
riments, deepite the faot that the process regulations and pre-
~codings actually should prove the contrary: They have been con-
atructed aiming at the removal and avoidance of arbitrariness,
hagard, in general: uncertainties, and at seouring order and im-
partiality. However, they can only serve this purpose if all psrti-
oipants are permitted the necessary insight into the producer’s
directions.

Legislation in moat countries provides the possibility of jud-
ges initiating layman into the institutionally regulated procesas
procedures, that is, interaction procedures, or expects this ini~-
tiaticn to be carried out by the attorneys. Any observer at ocourt
however oan notice that this assistance usually is not given, that
the laymen err through the prooedure and try, at best, %o uncover
the mysteries of juridical formalisms and process regulations by
the soheme of trial and error.

Thies shows a vestige from the effiociency of magical ooncepts

dating from the early history of jurisdiction as well as their

connection to religion - from which jurisdiction never ocould nor
wished to completely free itself and which it has only bursaucra-
tically disguised in soocieties or times that wished to oonsider
themselves as being enlightened. Durkheim has pointed out in his
acalysis of religious ritual that religious formalism probably is
the first form and foil of juridicel formalism, Both ground on
the conception that the formula to be sald and the ritual to be
performed bear in themselves the source of their efficiency, that
means that also the juridical rituals would lose their efficiency
if not executed in just the ssme way as those religious rituals
whioh have been sacralised by their social success.Maybe even lay-
men secretely believe the more in the necessity of these rituals
the more mysterious or unusual they appear to them. If this is
true we would have a first answer to the Brechtian question: It is
becauss people have passed through the preparatory school of re~
ligious institutions in which the harmony of religious and Jjuri-
dicel comscience inquiry and sentence is suggested and imposed as
an almost sacred sction, that they do not go to the judge 1like to
the butcher’s.



112 Hans~Georg Soeffner

Unlike most public institutions in democoratie countric:, courts
with thie "early history" attitude function in face of soclety and
themselves like a "olosed society" trensforming their routines in-
to quasi-religious rituals and hiding their regulations from out-
sidere; thus throwing a slesk of mysiery .around mmzp.n;
rational process of jurisdiotion.

By this mystification of institutional m:ln of interuction -
syzdolised by a mask borrowsd from the religious ritual whiok sno-
nynizes the individuality of the professionsl juridical personmel
- the layman more or less ls sentenscsd $to incompetence. u'tu.n the
institution he is the inferior, he necessarily gets into a posi-
tion of defence, he experiences himself as being a stranger in
the institution, and ~ if we put it nautily = because . this should
stay unchanged one consequently sssigas or recommends him & Juri-
dloal assistance, Thls assigument has two upnt.. It does not
only mean 2 support for the client at court, it also shows his sup-
posed helplessnasat the person who is pruonhcd a omtoh is at
the same time attested holplennou. , ;

By institutionally o.nigning an naiatmo tht : mt_:l,tuuon
freas i1tself from the obngation %o unocover its cards end it sc~-
centuates the inoompetence of the onont. In any cass, both fas-
tors, the real or only pretended -tnngthoning of the . olient by
the juridioal sssistance and the helplesaness which this symboli-
ses at the same time are not. only direotly relsted $o one another,
they exert a specific influence on the layman’s appreisel of hiw
own part played et oourt. The obmervable, uncertain ~ queationing
glances directed to the "assistance" show how much his behavier is
formed by the premoription of "the orutch®. It expresses clurly
the latent uncerteinty of laymen at eom, nuoh as they phoc on
zogord 1f being questioned.

' Being disguised and mystified the protoudomly munry ro-~
gulation of the intersction utmtm at court, whose f\mot:lon it
ia to securs equality and common order, thue booq-p. a  permansnt
source of uncertainty for the layman ss well &s of ecersice of

power and buresucratic abuss by the inatitution, Bven 1if Shie
often 1s the osse 1t is by no means & juridiosal nooouun BOY ¢&n
it be reconciled with tha oclsim ~ founded iz the demooratio prin-
ciple of the rupomt.bh oitizen ~ for ntionnuty of: ugmontl.
The self~image thus projected by the mtitnuon and ancepted by
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the public has very much to do with prestige-oriented impression
management, and much less with rational goal=-orientation.

IV .

Everyday action and everyday communication are besed on the
assumption and presupposition of "matters of faot" known by every-
body and not having to be verbaliszed: the interaction partners mu-
tually presuppose a common knowledge about a common reality and in
oase of doubt they content themselves with a superficial test of
this common stock of knowledge, This confidence in a common world
of implicit agreement serves the coorientation, oooperation, and
greatest possible absence of disturbance, and thus the quickness
of common action and reaction as they are required in everydey
1ife, Thus, permanent procedures of testing are avoided and oon~
fliote are seen as soluble within the frame of daily routines of
reaching consensus,

Certainly also at court one presupposes & common knowledge
of all interaction partners, for example about social norms and
values, about & social "basic norm", But the very fasct of their
being permanently and expliocitly invoked shows that they are alre-
ady lost or at least threatened. The absence of disturbances pre-
mupposed, or within easy reach in everyday life, is gone, Thus the
functions and the raison d’'étre of judiciel institutions are not
deduced from the abasnce of conflicte and from social consensus
but from part or possible future confliote., Therefore one meeta
- at court, It 1s one of those institutions whioh are invoked when
the daily and "private™ routines of confliot regulation have fai-
led or if this failure is expeoted, or if & conflict (a "deviance",
a trespass) is given, of which the partisipanta and/or the concer-
ned society think that it is no more pr.lvately. but only publiocly
and institutionally soluble. :

The question of what has to be paid to get public and insti-
tutionalizsed justice points at different ways of making accounts:

1) in our culture and times one has already paid privately and
arroot:l.nly with & series of dinppointnontl. before one appears
in public,

2) one knows seoretely that one has to pay a "Msooilal® bill
even after a successful public and institutionalized oonflict ree
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gulation, because private confliots and disappointments cen not be
peid off with publioc means, or, in other words: broken private
worlds cannot be amended publiocly and institutionally;

3) one pays these soocial costs - apart from the material ones
- or one has to pay them in order to “gain® the olassification of
a partiocular confliot within a general social scheme of order and
valuation in order to be explicitly sseigned & place within the
soolal hierarchy of values whether it be amcending, keeping one’s
plece or "falling down®,

The formal intersction precepts of the process regulations de-
termine the interaction of parties whose interaction oommunity =~
and thue also their implicit routines of reaching consensus - have
beoome oracked. This is the interaction theoretical meaning of the
process precepts: originally they are rules of procedure for pri-
vate confliots, This oonmtitutes the real possibility of a sooial
profit and of confliot solution, but a great danger as well,

Publioc and institutionalised regulation on conflicte leads ne-
ceasarily to a rational and supraindividual, i.e,, "unpersonal®
process regulation. Its funotion - and this is not & paradox, it
is a meaningful and humane oconsequence =~ is precisely the protec-
tion of the person and his privacy which should in no oase be in-
stitutionally injured. This is the primary funotion of the unper-
sonally working elements of institutional process regulations: Ef-
ficienoy and reiterability of the rules "without respeoct of per-
sons®, the realisation of the principle of equality, the possibi~
1lity to generalisze social phenomens, the retention of affeots in
evaluating persons and events (an often infringed principle).

This being the functionally necessary and socially meaningful
aim of bureaucratization of morals as & publioc and institutionali-
sed conflict regulation, the observation of the "really existing"
courts and the trials conducted within them show the - following
functionally and rationally unwanted secondary effect, smerving no-
thing but the status interests of the institution and its repre-
sentatives: the moralization of bureaucracy, that means the insti-
fution considers itself no more as & means of rational disocussion
of morality and socciel conflicts, on the contrary, it beocomes it-
g#elf moralized, takes the saura of the sacred, punishes trespasses
of institutionalised regulations like a sacrilege and thus possi-
bly more severely than the discussed deliots. All too often it re-



Ref lections on Structural Analysis of Courtroom interaction 115

sults from this ideologised, unprotollionii prespeotive that dn
trials two oases are being tried and the consideration of the ideo-
logically dommanded pretention of the institution itself.

v

With the participans knowledge about the preceding or antioci-
pated confliot which cannot be settled any more with the means of
overyday life there appears at ocourt - instead of a common daily
perspective belng relatively frese from disturbances - a kaleidos-
cope of conflioting pexrspectives, & reflex of the contest of con-~
fliocting parties. The common world is out of order and the causes
of disorder are to be found, evaluated, and done away with: not an
ordeal but an arbitration should reestablish order. The consensus
which has to be reestablished is not meant to be believed, but -
acoording to the professional oclaim - has to be justified and thus
be rationally understood and accepted by the participants.

This process of rational establishment of consensus presuppo=-
ses a rational and extensive analysis of the causes of disorder.
This trahsforms the confidence in the daily world of evidences and
implicitly shared ocommon knowledge, of the common perspective into
a consoious analytical mearch for the causes of disasension and for
the inconsistencies of the special patterns of interpretation and
aoction of the interection partnera. Instead of the evidences there
appears uncertainty, inetead of common knowledge - testing of know-
ledge, instead of action there appears refleotion, instead of one
perspective - different perspectives, instead of ocne reality -

multiple realities, inatead of one world - different worlds.
: Upon the judge there devolves a complex task., He is -~ this
is the demand ~ at the same time actor, participant observer, com-
nentator and interpreter of the events, translator and addressee
of the different representations and interpretations of reality,
and representative of the "conorete generalized other": of the
State - its norms, values, and attitudes., Disregarding the latter
and reducing the margin for interventions of the judge there ap~
pears & certain parallel between the funotions of the Judge &nd
those of the psychoanalyst. Both interprete in recomstructing the
view of reality and the understanding of facts of laymsa who eit-
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her have entrusted themselves to them or who have Lgeen delivered
tc them by otheras, Both aim at decoding the objeotive behavior and
achlon regulating principles of coping with reality, offen conce-
aled and only vaguely perceived by them. : 4

But while the judge in his interpretation represents the atate
in & normatively abstract way and adopte its reality norms as a
measure for the reality view of laymen, the peychoanalyst in hia
analytic-mimetio attitude towards the patient keeps up the posi-
tion of normatively indifferent, pure representationt the position
of value-neutral interpretation. - :

The judge end the psyohoanalyst also share the relation to the
elements of reality, to the supposed facts and events they are con-
fronted with and which constitute the actor’s concrete reality.

Like the psychoanalye’% the judge does not know in the begin-
ning, and he never knows immediately the concrete original con=
flict, the event, the motives of acting, thse original action situ-
ation, He lacks the experienced authenticity in the narration of
the svents. Initially his informetion is "second hand®™ information
drawn from the files and doouments. He does not know the event or
the conflict, but “"only" ite different presentations and interpre-
tations, From this there arises an analytical attitude of inter-
pretation and asking questions whioh is not limited temporally; in
the case of psychoanalysis 1% exists until the interpretations of
the patient and the analyst are converging, in the case of Jjuris=
dication until the decision of the judge rationally and consisten-
tly represents the completely explicated original conflict.
This means that nobody ocan know beforehand at which point
questions will come to an end, how often the “certain-
ties™ will have to be revised. Anyone who knows this structure
knows, or will experience = just like Kleist’s village Jjudge Adam
- what 1g the meaning of an analytical-reconstructive process as
an action configuration, And anyone who hes ever observed a judge
playing the part of the witness or the accused has been shown stri-
kingly the efficiency of this knowledge and the basic uncexrtsintly
which it produces.

Eoth the Judge and the analyst then carry on their asnalytiocal
task of interpretation and they do this by means of a formal regu=-
lation of interaction processes and of a formal setting, But while
the analyst in the "classical™ analytical setting avoids visual
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contact with his olient, the patient, in order to concentrate on
the spoken text and the gestures without being compelled to react
and being as 1little as possible distrected from the suggestion of
Visual exghange; the legal proceedings are - from the origin and
up %o now within the courts immediately orientated towards social
conflict - organised as group related settings of the face~to-face
interection., The psychoanalyst ooncentrates predominantly on the
@poken text, The judge has passed through the analysis of written
texts before the legal prodeedings, by analyticslly replaying in
@ face-to-face situation the original conflict, its interpreta-
tions, justifications, and evaluations under the formal direction
of the institution, temt the results of the analysis of documents
using the criteria of interaction, of society in actu.

Unlike the private desire of being underatood and cured, ju=-
risdioction is fundamentally a publioc affair and of public interest.
Even if institutionalized acting has emerged and been separated
from daily action routines, by public interest it remains tied to
common sense and everyday life. Accordingly it embodies elements
of daily routines of seouring and teating oredibility, which =
although being formally transfigured and explicitly set to rules =
remain unchanged regarding their quality and aim, These elements
are the immediate exchange of impression records in face-to-face
interactions, the interactive tesiing of social attitudes and so~
ciel typifications, the evaluation of an interpretation or opinion
following the "quality" of their presentation, briefly: elements
permitting to draw conclusions from the presentation of an exterior
appearance and the presented interaction competence, from impres-
sion and interaction management, to an "inner" attitude or the
®"character” of a person.

How insecure and annoying this test procedures may ever be,
the court cannot do without them. Analysis of documents end ana-
lysis of interactions can only be tested in this manner =~ one
through the other - while at the same time the existence of common
sense, ites loss or the poesibility to restore it are being inter-
actively tested. Thus the judicial face~to-face interaction is at
the same time a pre-test of the effiociency of judicial solutions
for daily life after the trial, This pre-test, however insecure,
is indispensable, :

The pasyohoanalyst works face to - or should one say "with®
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< his ollent according to the principle of "substitutive interpre-
tation" (Freud, Oevermann). Partial realities,covert action atruo-
tures, encoded communications and interpretations, ere to be re-
tionally combined to & consistent pattern of interpretation end
explanation for the action patterns and possibilities of a single
case. The single case thus is interpreting itself through the pro-
feseionally interpreting substitute., A concrete morality as exis-
ting beyond the case is not given nor provided for.

The judge, too, ‘works asocording to the principle of substitute
interpretation, The trial is formally structured so as to systema-
tically bring forth the different points of view of the partiss
and generate a disharmonic body of "different realities" and in-
terpretations reaching as for as to the conoluding pleadings o
lawyers and/or public prosecutors,

Here at the latest it becomes evident that "the court® is nct
looking for a past reality which could at best turn up in the form
of a rational construot and thus es a feeble imitation of itself,
Rather the trial serves primarily the common construsction of a con=-
sensus acceptable at all. In this process the judge has the func~
tion of nubntitutivoly arranging, from the perspective of a gene-
religed other, ths individual presentations and interpretations of
reality as well as the partial realities of the parties within a
more general soocial scheme so that the partial realities are being
removed, 80 that the partioullr perspectives become translatable,
and only thus understandable and evaluatable,

The fascination emanating from the role of the Jndco has, ex-
cept for the originally religious ®golden baokground" 1llumining
the judge until today, yet another cause. It lies in the specific
professionsal meaning of the independance of the Judge, whioch on
ites part is foundirz the social acceptance of his role &s a media-
tor. Unlike the posychoanalyst, but also unlike the attorney repra-~
senting his client and the public prosecutor representing tho “sta-
te", the judge in fact has no client, unless one takes soclietly as .
@ whole - and not the state - for the "client™: this independence
from clients secures him the potential ubortict perspective whioh
although being limited by norms, clearly appears to be more gene~
ral than that of all the other partioipants inocluding the atate
also represented by him,

Despite of his function as & controller of norms and his being
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bound to the code, one can expeot from him not only the abstract
Perspeotive of the law, dbut also the maintenance, of the Jjustifi-
cation of the particular case perspective: only thus can he medie=-
te between the specifiolty of the case &nd the universality of law.

If the principle of the social construction of justice perfor-
med alwaye snew and in a different way in every particular oase
through the mediation of the singular case and the general norm
is broken, there happens what nobody can possibly wieh; fiat iu-
atitia, pereat mundus et homo,

This coordination of the singularity of the cese and the uni-
versality of the law is desoribed only inaccurately, not to say:
in a dangerously distorted way by the judicial conmcept of "sub~
sumption". Any trial ie - or at least should be from the perspsa=~
tive of judioial professional ethiocs - a piece of currently ap=-
plied social science, in which the hio et nuno historically effi-
clent and possible social attitudes and principles of comstruction
of social reality - which are represented also in the particular
perspectives - are constructively used to achieve conoretely con=-
sensus concerning a common reality, If this happens it is never
"the" law or "the" laws which are reproduced, but they are adapted
to the singular case just as the latter is adapted to the former
and in this process a piece of concrete social reality is produced
which cannot be equated to "the" law, being rather a reality which
lew and lawe -~ as is shown by the history of jurisdication = oan
only reach to be transformed by it.

A8 in the analyasis of several decisive aspects of Juridical
aotion, parallels to religious types of sotion and meaning, as they
were produced above all in the christian-judeioc oulture horison,
agein become evident. Both religion and juriesdiction are characte-
rised by the interpretation of a dogmatically uneiierable text =
religion postulating expressis verbis a timeless and supraindivi-
dual claim to & general truth, a bias which characterises Juris-
diotion in just the same way., This truth and the symbolical reali-
%y of typical persons, events and problem solutions worked out on
the basis of the unalterable text, perennially have to be adjusted
fo extratextual and changing sooiohistoric realities within a con-
orste historic process of interpretation of partiocular situations.

If this adjustment ocannot be achieved, if neither the respec~-
tive historio view of reality of a society or of a particular case
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oan be related to texts claiming universality of explanation, nor
the dogmatic texts oan be related to the sooial perception of ori-
ginal phenomena, then it is to be expected that the texts’ olaim
to establish meaning and order will loose its oredibility and thus
be declined, In thelr historic prectice of interpretation the re-
presentatives of the institutions of religion and Jnrildiétion -
of churches and courts - have very different enswers to this chal-
lenge. This shows very impresaively the supersession of religious
action and meaning patternms by juridical interpretation and pro-
fesslonal juridical acting: While the church leaves unchanged the
canonic text considered to be sacred and admits the historic ele-
ment of ite use only in the documentation of the historiocally chan
ging practice of interpretation and in the history of dogmatic
theology, the practice of jurisdiction changes the text, by ini.
cially adapting itself imperceptibly to the historio change and to
the historically changed social view of reality. Irresistibly, the
legislator takes the necemsary aoction resulting from the ochanging
soolal practicet The faith in an unochangeable order supposed to be
of divine origin gives way to the insight in the social construc-
tion of reslity and its changing historic orders.

The structural comparison of religion and jurisdiotion as well
ag of their constitutive types of action and meaning indicates
their common origin and at the same time it points to the process
often labelled the "secularization of the sacred” in the history
of jurisdiotion, A closer obmervation shows something different:
In the historioc proceass of text and world interpretation the at=
tributes of the sacred are progressively extracted from the text
and transferred to those dealing with and interpreting textual and
extratextual reality. Using the language of enlighterment and of
& demooratic societys The dignity of the text should not be the
measure of man, but the dignity of man is becoming the measure of
the text. This is - or tends to be « a contemporanecus social ele-
ment of our construction of reality - which itaelf is submitted
to further adjustment.
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The results of the above elaborated interaction theoretical
structure analyeis of courtroom interaction which follows the te-
leology of social action types seem to show nothing but an ldeal-
typical vision of institutional function., But the analytically
achieved basic a struocture of courtroom interaction is more than
that, It cannot only be gailned from empirical data, it ocan eleo
influence thase showing the concrete ideologies and deformations
which "oourt® may experience i1f - as almost always happens -~ it is
abused for sotual political purposea or in the service of ideolo~
81030

But I haven’t yet given an answer to the question as %o what
gorpse the layman gives reverence to when going to court as to a
repast, The anawer is: He takes leave of the idea whioh he cheris~
hes and came to like, "one" - but above &ll he himself - could deal
quasi privately with eany conflict, because everybody had to think
like he himself or because be could easily take over the others”
perspectivens, He discovers: We have to presuppose the possibility
of mutusl assimilation of perspectives because, unlike other spe-
oies, we have to deal also with our being differsnt from one ano-
ther. He buries the idea of the still somehow given unanimity and
the conocretely discoverable gonsensus of all.

But nevertheless there is a reason for galety - even if only
for & very restrained one according to the repast, The paradox of
the efficiency of social idealizations of irtersctions along with
the actual experience of the permanent susceptibility to distur-
bance of mociety and the heterogeneity of the members of aocclety
and their interssts has not only led to the permanent war of all
againat all or to unflinching wars of religion. It has led also to
the social conatruotion of institutions which wers bound to con-

‘struot retional compromises sbout & common rsality in which there
is place for competing interpretations ani in which the causes of
oonflicts are being disoussed and explicated, which i1s a vwvital
presupposition for societies basing onm the existence of competing
realities and systeme of relevance as well as on the effort to
reach consensus which is necessary for sooperation, and on the
conorets negotiation of - temporary - constructions of reality.

Of oourse, the invention of such institutions should not
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arouse to much optimism, but anyway: The one who goes to the re-
past is still alive.
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