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HOW MUCH NEW IS THERE IN THE OLD?
THEMIS, DIKE AND AN EVOLUTIONARY
UNDERSTANDING OF ANCIENT GREEK
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The study of normative and legal systems in archaic Greece reveals two competing interpre-
tative models. The first highlights the autonomy of early lawmakers, portraying them as largely
free from the constraints of inherited traditions and capable of enacting diverse laws and decrees.
The second posits the existence of shared pan-Hellenic practices, a standardized legal terminology,
and, above all, common cultural norms underlying the sanctions applied across various poleis. At
the turn of the 19" and 20™ centuries, these seemingly opposing perspectives were synthesized into
a progressive interpretative framework. This new model presented the history of ancient Greece,
starting in the early archaic period, in terms of tension and conflict between two normative sys-
tems, the old and the new — and, by extension, two contrasting approaches to the administration of
communal justice. Importantly, the conceptual categories for these two historical “moments” were
embodied in the terms themis and dike. The article offers a hermeneutic reconstruction of early
20"-century research on the themis—dike distinction, highlighting its influence on contemporary
scholarship. It examines how these old assumptions and paradigms have shaped current interpreta-
tions of these foundational concepts.
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QUANTO DI NUOVO C’E IN CIO CHE E ANTICO? THEMIS, DIKE
E L’EVOLUZIONE DEL PENSIERO NORMATIVO NELL’ANTICA GRECIA

Lo studio dei sistemi normativi e giuridici della Grecia arcaica mette in luce due modelli inter-
pretativi principali. Il primo esalta I’autonomia dei primi legislatori, considerati liberi dalle tradizio-
ni ereditate e capaci di emanare leggi e decreti molto diversi tra loro. Il secondo sottolinea I’esistenza
di pratiche condivise a livello panellenico, con una terminologia giuridica uniforme e norme cultura-
li comuni che guidavano le sanzioni applicate nelle diverse poleis. Tra la fine del XIX e I’inizio del
XX secolo, queste due prospettive, apparentemente in contrasto, sono state integrate in un modello
interpretativo unitario, di natura processuale. Questo approccio descrive la storia della Grecia antica,
a partire dall’epoca arcaica, come un conflitto tra due sistemi normativi opposti e due modi diversi di
amministrare la giustizia nelle comunita. I concetti di themis e dike hanno rappresentato le categorie
fondamentali di questi due “momenti” storici. Questo articolo offre una ricostruzione delle ricerche
sulla distinzione tra themis e dike, avviate all’inizio del XX secolo, e analizza 1’influenza di quei
paradigmi sulle interpretazioni contemporanee di questi concetti centrali.

Keywords: legal procedure in Homer, Normativity, Ancient Greek Law, historiographical criticism
Parole chiave: processo in Omero, normativita, diritto dell’antica Grecia, critica storiografica
Stowa klucze: procedura prawna u Homera, normatywnos$¢, prawo starozytnej Grecji

In the book Ancient Greek Democracy and Its Significance for Us Today Cor-
nelius Castoriadis discusses the phenomenon of colonization (apoikismds) in the
Archaic period, highlighting a particular aspect of the organisation of Greek com-
munities (Castoriadis 1986: 19):

The ancient Greeks were not the only people to establish colonies, but their approach to
colonization had a distinctive feature that set them apart from other peoples. For instance,
Phoenician colonies replicated the laws of their mother cities without modification, much like
Jewish communities following the diaspora adhered strictly to the laws of Jehovah and their
traditional way of life. In contrast, both the first and second wave Greek colonies adopted
their own laws or appointed lawgivers to craft legal frameworks suited to their specific
circumstances.

Although Castoriadis idealises the democracy of ancient Greece and its institu-
tions in many respects (cf. Karakantza 2020: 149-150), he correctly emphasises
the absence of a dominant “pan-Hellenic” legal code or universal codification
within the Greek cultural sphere. This absence allowed for a degree of freedom in
the establishment of laws. It is often noted that in Greece, there was no singular
poem or universally accepted “sacred text” of unquestionable authority that clearly
defined the rules of communal life or the relationships between humans and gods.
In this regard, the Greek legal system stood out among other ancient cultures: as
Oswyn Murray (1993: 181 [1978']) notes, “the origins of Greek justice are hu-
man” and “Greek law derives (...) not from any set of divine commandments,
but from the human recognition that individual judgements ought to follow a pat-
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tern”.! In this respect, as Lloyd (1979: 247) further observes, with the develop-
ment of polis institutions “the laws themselves become the subject of open debate
and depend upon public consent.”

In contrast to the perspective outlined above, analyses of Archaic Greece can
also be approached from a different angle: seeking similarities between the sys-
tems and institutions of the emerging city-states, identifying a “common ground”
(Biscardi 1982: 9) among the early Hellenes, or emphasizing the “spiritual unity”
(geistige Gemeinsamkeit) of Greek law.? This approach highlights how traditional
norms shaped key solutions adopted by individual poleis. An example of research
following this model is the work of Professor Joanna Rybowska, to whom this
volume is dedicated, particularly her monograph Piety and Impiety in Greek Cul-
ture (Rybowska 2017). Although the scholar frequently emphasized that Greek
religion was an “open system,” with both local and pan-Hellenic dimensions, the
main focus of her analysis was the search for the “most important religious laws
of the ancient Hellenes” (2017: 576) — universally accepted rules that connected
distant poleis. Notably, these customary laws, referred to in early archaic epic as
themistes (see below), were fundamental to the organization of Greek communi-
ties and, in the legal dimension, took precedence over local regulations concern-
ing religious, social, and political life.

As we will see, at the turn of the 19" and 20™ centuries, these two seemingly
contradictory research perspectives were reflected in progressive (teleological)
theories — evolutionary concepts that portrayed the Archaic period as an era of
conflict between “old” and “new” normative spheres. Notably, this historical pro-
cess was often understood as being expressed through the conceptual opposition
of themis and dike: two normative categories supposedly indicating distinct “mo-
ments” in the transformation of the socio-political realities of ancient Hellas.

The aim of this article is a hermeneutic analysis of the controversy outlined above:
to uncover the assumptions underlying these paradigms and to reconstruct the broader
context of the debate concerning the birth of the polis and the nature of key public
(political) institutions of the Archaic period. I also intend to highlight the influence
that both models exert on contemporary studies dedicated to the key legal categories
of the Archaic and Classical Greeks, including the understanding of themis and dike.?

! Similar remarks in: Wolff 1982: 776 = 1980; Gagarin 2005b: 91-92; Balot 2006: 25; Gehrke
2010: 18; Raaflaub 2013: 82-83; Tor 2017: 40. Sometimes the Homeric epics are bible” of the
Greeks (e.g. Finkelberg 2003 = 2020: 318-330 with a wider literature), but such analogies require
considerable caution.

2 T am referring here to the work of Hans Julius Wolff (1971), who sought the unity of “Greek
law” precisely in common concepts and ideas (Grundvorstellungen) — such as dike, hybris, blabé or
homologein (cf. Gagarin 2005a: 30). On the subject of the common legal terminology of the Greeks,
see furthermore Youni 2006: 18.

3 Some of the conclusions presented in this article are based on my doctoral dissertation: Skar-
bek-Kazanecki 2023.
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Preliminary remarks on the categories of themis and dike in the archaic age

The events of Homer’s epics unfold in a mythical past, meaning the realities
depicted do not directly reflect the everyday life familiar to the rhapsodes who
composed and transmitted them. Over the past century, this observation has led
many to question the value of these epics as historical sources.* Critics have ar-
gued that the /liad and Odyssey are merely fantasies, fictional accounts created by
the illiterate people of the “Dark Ages” (i.e., those living in the 8th century BCE
or earlier), imagining heroes from a time before the fall of Mycenaean palaces and
other catastrophes that ended Bronze Age civilizations.?

Today, however, such scepticism is rare. Scholars now argue for at least par-
tial accuracy and historical credibility in the //iad and Odyssey. They point to the
consistency of the customs and social rituals described by Homer, as well as the
coherence of the terminology related to (quasi-)legal institutions and procedures
that organize the lives of the heroes portrayed. In the Greek epic tradition, themis
(plural themistes) provides an example of such rules — “stored in the collective
memory” (Jeffery 1976: 42) and “rooted in tradition.”® This term often encom-
passes various prohibitions or commands, both religious, such as the obligation
to pray and make libations before beginning a feast (Od. 3.43-7, trans. R. Fagles):

gbyeo ViV, @ Eeive, [Tooelddmvt dvakTi:

70D yop koi daitng Nvrioate 0eDpo LOAOVTES.
avtap Enny oneiong te kol ed&ean, 1) O&pug EoTi,
850G Kai ToVT® Emetta dEmaG PHEMMSE0G oivoy
onEIGOL ...

Say a prayer to lord Poseidon, stranger,

his is the feast you’ve found on your arrival.

But once you’ve made your libation and your prayer —
all according to ancient custom (thémis) — hand this cup
of hearty, seasoned wine to your comrade here

so he can pour forth too. (...)

4 Finley 1979 [1954'], Snodgrass 1974 (= 2006, chapter 10), Snodgrass 1980. It should be em-
phasized that the orally transmitted tradition of Homer may date back much further than the 8" or 7
century BC (see: Stein-Holkeskamp 1989: 18-20; Duplouy 2006: 170-171, 175-177). Moreover,
some scholars have noticed traces of the Mycenaean dialect in the language of the epic (c¢f. Latacz
1985: 66-68), suggesting that the linguistic form of the epics may even date back to the 12 or 13®
century BC (van Wees 1992: 262).

5 On the significance of themis in the following passage, see: Yamagata 1994: 64-65; Janik
2003: 82—83. On the problem of the “reality” (historicity) of Homer’s world, see: Bravo 1988; Janik
2003: 8—12; Papakonstantinou 2008: 13—14, 20-24; Wecowski 2011; Elmer 2013: 8—13.

¢ “auf Herkommen ruhende”, as Latte (1946: 63) wrote. Cf. Holkeskamp 1999: 18-19, who
describes the norms belonging to the themis order as “«allgemeine Rechtsiiberzeugungy die aus
traditionellen sitten (...)”; also Gagarin (2008: 20, note 14, also p. 91), for whom “[themistes] are the
traditional rules and customs of a community.”
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as well as regulations concerning public order, such as the “right” to criticize a po-
litical leader in a public assembly (see below, paragraph 3). Themistes point to an
eternal and universal “order of life,”” whose source and guarantors were the gods.®

In Homer, alongside themistes — the divine and timeless rules of collective
life — there are also dikai: public “decisions” or “judgments” issued in response to
conflicts within the community. In this regard, the concept of dike opens up a wide
field of speculation about the existence of proto-legal procedures in early Archaic
Greece, with a significance and impact analogous to those found in modern legal
systems.

A striking example of a Homeric “court-show” or judicial process can be
found in Book XVIII of the /liad. In a monumental ekphrasis, the narrator pre-
sents a vivid depiction of the Shield of Achilles, crafted by the god Hephaestus.
This image represents a kind of microcosm (Edwards 1991: 213) and a celebra-
tion of orderly social life (lines 497-508, trans. R. Lattimore):

Aooi & €lv ayopii Eoav abpoot: EvBa € veikog

®PpOPEL, 000 & Gvdpeg Eveikeov giveka mOwig

AvopoOg amoOEvov: 0 pev edyeto mavt  dmodobvar

MU mPavckv, 0 & dvaivero undev Erécboat: 500
Gpoewm 8 iécbnv éni iotopt melpap Erécbat.

0ol 8’ AUEOTEPOLSLY ETNTLOV AUPLS ApOYOL:

KNpvkeg & Gpa Aaov EpTvoV: ot O YEPOoVTEg

glat’ ént Eeotoiotl AMOo1g iep® EVi KOKA®,

oKTTTPa. 6€ KNPOK®V &V ¥EPG. EYOV NEPOPOVMV: 505
toiow €mett’ fjiooov, apoPndic 8¢ dikalov.

KelTo & Gp’ év pécooiot Vv xpvooio Taravta,

@ dopev Og peta toiot dikny iBvvtata gimot.

The people were assembled in the market place (ein agoréi), where a quarrel

had arisen, and two men were disputing over the blood price

for a man who had been killed. One man promised full restitution

in a public statement, but the other refused and would accept nothing.

Both then made for an arbitrator, to have a decision;

and people were speaking up on either side, to help both men.

But the heralds (kérykes) kept the people in hand, as meanwhile the elders (gérontes)
were in session on benches of polished stone in the sacred circle

and held in their hands the staves of the heralds who lift their voices.

The two men rushed before these, and took turns speaking their cases (dikazon),
and between them lay on the ground two talents of gold, to be given

to that judge who in this case spoke the straightest opinion (dikén ithyntata eipoi).

" Lesky 1985: 15 (die Ordnung des Lebens). Cf. Biscardi 1982: 353: “Esse [sc. themistes] non
sono altro che delle formule magico-religiose, le quali esprimono la volonta ineluttabile degli déi,
e che quindi sono leggi per i mortali (...).”

8 Lloyd-Jones 1971: 6-7; Janik 2003: 45-87; Barker 2009: 61-63, and Pelloso 2012: 29-30, 69,
which provides a more extensive bibliography.
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The connection between the quoted lines and the procedures for publicly administer-
ing justice seems undeniable. The described procedure is highly formalized (or even
“ritualized,” see Raaflaub 1997: 12—13): on the agora, alongside a crowd of spectators
gathered to listen to the dispute (neikos, v. 497), there are “heralds” (kérykes) oversee-
ing the proceedings, as well as the “elders” (gérontes, v. 503), the main figures in the
scene.’ They sit on designated stones, ‘in a sacred circle’ (hierdi eni kykloi, v 504), and,
with the right to speak conveyed through the heralds, they also pass around the scepter
(sképtron) — a symbol of authority, which, in Homer, connected the speaker’s compe-
tence to the will of Zeus and the divine norms (themistes) established by the god.

Unfortunately, we cannot be certain of the exact nature of the process described
(cf- Wollft 1946: 43): whether both sides of the conflict — apparently over financial
compensation (poiné, 1. 498) for the murder of a relative — are participating volun-
tarily, and whether the verdict is reached through a compromise by all parties, or
imposed by the decision of the community’s representatives. However, descriptions
of similar procedures in other parts of the epic (see below) suggest that the elders,
whose role is characterized by the phrase “to speak dike” (dikén eipein) and the
verb dikazein, primarily act as arbitrators, tasked with resolving the dispute. In other
words, in this scene, dike refers to a verdict (Urteilsspruch), as Latte (1946: 64—65)
writes, a decision'® acceptable to all parties, bringing the conflict to a peaceful reso-
lution. Similarly, the verb dikazein indicates the act of delivering dike.

I would like to emphasize that in the quoted passage, the concept is further
defined by the adjective ithys (feminine form: itheia). As Hartvig Frisch (1949:
41) notes, itheia diké in the epic tradition is a standard expression for a “just ver-
dict,”"" contrasted with skolié diké, meaning a “twisted” or “crooked” decision
(cf- Rousseau 1996, § 9). In the scene from the Shield of Achilles, the text even
refers to the person who “would speak the dike (judgment) in the straightest (most
just) manner” (//. 18.508). Thus, as Yamagata (1994: 66) has observed, dike is
gradable, and not every verdict or proposed resolution of a dispute referred to by
this term is necessarily correct, appropriate, or just (see also Lloyd-Jones 1971:
166-167; Lesky 1985: 21).

Reconciling contradictions: Evolutionary explanations in modern scholarschip

As I stated in the introduction, the dominant interpretations of the norma-
tive and legal sphere of the ancient Greeks oscillate between two extremes. The
first tendency focuses on the freedom and autonomy of the earliest lawmakers.

° For a discussion on the gerontes in Homeric epics, their authority, status, and assigned deci-
sion-making roles, see Ulf 1990: 70-83.

10" Allan 2006: 10: ,,(...) 8{kn (qua ‘justice’) is essentially the revelation of particular decisions”.
Cf. Janik 2003: 16-23.

I See e.g. Glotz 1904: 239; Hirzel 1966: 95.
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According to this interpretative model, political decisions in the emerging po-
leis were made in abstraction from tradition (or from those cultural norms that
might have been regarded as “traditional” or “divine”). The second paradigm,
by contrast, posits the existence of shared pan-Hellenic practices, a unified le-
gal terminology, and, most importantly, similar cultural norms underlying the
legal sanctions and regulations enacted in individual polis.

Surprisingly, for many scholars of the 20" century, the interpretations out-
lined above were not necessarily exclusive of one another. Rather, they represented
different moments within a broader historical process: the gradual negation and
rejection of traditional norms legitimised by divine authority in favour of a dynam-
ic normative-political order based on compromise and independently developed
rules of communal life. The trajectory of this evolutionary dialectic was illustrated
by two categories discussed above, namely themis and dike. These categories be-
longed to distinct historical “moments” and, moreover, represented conceptual ar-
ticulations of two contrasting normative-legal systems. The themistes were said to
embody ancient, archaic norms — values or rules deeply rooted in the “Dark Ages,”
perhaps even the Mycenaean era.'? By contrast, the concept of dike — which, as we
have seen in Homer, signified “verdict” or “decision” and was used in the context
of communal, consensual actions — was thought to point to the order of the emerg-
ing polis: a new normative system much closer to the “civic values” of the classical
period, based not on the authority of the gods but on human decision-making.

The most influential work framing the relationship between themis and dike
in this chronological (evolutionary) perspective is arguably La solidarité de la
famille dans le droit criminel en Gréce by Gustave Glotz (1904; see also 1928 =
1994 and 1996). In this study, the starting point for considering the significance
of the terms discussed above is the question of the dynamics and character of
socio-political changes in Homeric times.!* Assuming that the basis of the social
system in the early archaic period consisted of “aristocratic” families (genos in
the singular) — which, in his view, were closed to the outside world and united
by “pride in their divine blood” and power derived from military strength (1904
238) — Glotz distinguished “two kinds of justice” (deux sortes de justice, 1904:
21). The first, expressed by the term themis, referred to traditional norms and elite

12 For instance, Cantarella 1979: 245-248, 301-303. In this context, the decipherment of Linear
B script and the reconstruction of texts preserved on clay tablets from Mycenaean palaces have pro-
vided fertile ground for speculation and scholarly imagination. A notable example is the document
from Knossos, KN V 280, line 5, where in the 1960s the sequence o-u-(ki)-te-mi was identified as the
Homeric phrase ou(khi) themis (see Palmer 1966: 275-276; Palaima 2000). For a broader bibliog-
raphy and discussion of scholarly interpretations, see Peloso (2012: 21-29, 97-99, and 139, note 2).
As Lesky (1985: 9) observes, while the hypothesis linking the concept of themis to the Mycenaean
legal sphere is intriguing, it must nonetheless be approached with great caution.

13 Glotz’s work was largely inspired by earlier publications, particularly La Cité antique by
N. D. Fustel de Coulanges (Paris: Durand, 1864). For a discussion of this work and its influence on
Glotz, see Bourriot 1976: 71-83 and Roussel 1976: 5-6, 102.
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(““aristocratic”) values regulating relations within the family, as well as the author-
itarian decisions made by the leader or head of the family. Opposed to themis, the
concept of dike was thought to reflect “inter-familial law” (/e droit interfamilial,
1904: 20), open to interpretation and aimed at achieving compromise between
conflicting families. Moreover, this law was seen as distinct from morality or tra-
ditionally understood normativity.!* In times of dynamic socio-economic changes,
rising class conflicts, and the crystallisation of the “city-state” community, it was
dike, according to Glotz, that became the central concept of the value system of
the polis and a synonym for civic obligations prioritised over the interests of close
friends and relatives (1904: 238-241).15

Thus, two seemingly contradictory intuitions — the first emphasising the rel-
ative stability of Greek norms rooted in divine authority, and the second high-
lighting the dynamic character of the contemporary normative-political order
(based on compromise and the willingness to shape collective rules) — resonate
and complement each other in the form of the concepts of themis and dike. Fur-
thermore, this dichotomy long seemed to provide an excellent explanation for
the tension between “eternal laws” and the statutory laws of the polis, a tension
evident in Athenian literary texts of the fifth and fourth centuries BCE.'® Although
the debates of the classical period concerning the nature of law and its boundaries
employed terms other than the themis—dike dichotomy — closer to the political
and legal realities of the time — Rudolf Hirzel (1907, ¢f- Ostwald 1973a = 2009:
128-130), another scholar no less influential than Glotz, argued that these debates
reflected a complex Greek attitude during the era of the developed polis toward
those rules that were once encapsulated by the term themistes.

4 Glotz 1904: 239: “(...) I’idée de moralité est absente de ce mot dikn” (“...the idea of morality
is absent from the term 6ikn”). See also Glotz (1928 = 1996), particularly Chapter 1, which address-
es the transition from “family economy” to the “economy of the polis.” (Both publications are freely
accessible on the website https://gallica.bnf.fr/ [08.12.2024]).

15 This interpretation was popularised and further developed by another highly influential scholar
of archaic socio-legal realities, Louis Gernet (1917: 7-8, 459—462; ¢f. Bourriot 1976: 85, 132—133).
Gernet advanced Glotz’s model by portraying themis as a form of kinship-based justice (la justice
familiale), rooted in the decisions of the head of the household. In his analysis, themis in Homeric
society not only regulates intrafamilial relations but also partially extends to inter-clan dynamics and
communal order. At the same time, dike begins to take shape as a distinct concept. While it does not
yet function as a “factor of [social] harmony or organisation” (1917: 7), Gernet argues that dike would
later become a critical expression of the polis’s practices of inter-clan arbitration (1917: 459). In sub-
sequent works, Gernet linked the idea of “kinship-based law” with the broader concept of “pre-law”
(pré-droit), a theme explored in greater depth in the following subsection (1981: 281-282).

16" An example can be found in Sophocles’ Antigone, where, according to traditional interpreta-
tions, the identity of the “family member” and obedience to unwritten rules (dgrapta nomima) are
set in opposition to nomoi, that is, the institutionally established laws of the polis. An overview of
interpretations of Antigone is presented by Zartaloudis 2019: 287-313. See also Papadodima 2010:
12-20, for a discussion of dike (or rather Dike) as a force juxtaposed by Sophocles with “written
laws” and decrees established by humans (“human decrees”).
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Beyond progressivist approaches

Glotz’s assumptions had a profound impact on research across various fields,
including literary studies, the history of philosophy and law, as well as linguistics.
This influence is clearly evident in numerous publications, including the works
of renowned scholars such as Louis Gernet (1917: 2224, 459-462), Emile Ben-
veniste (2016 [1969']: 391-394), Jacqueline de Romilly (1971: 9—14), and Arnal-
do Biscardi (1982: 351-360). These works commonly assert that the concept of
themis in Greek normative thought represented divine and eternal rules, whereas
dike and its derivatives “sanctioned laws established by humans.”"’

While this interpretative model achieved significant success in the 20™ cen-
tury, it also raises numerous methodological questions and concerns. The main
criticism of this framework is its anachronistic perspective, heavily reliant on later
sources, especially narratives and discourses about “justice” originating in classi-
cal Athens. The themis—dike model is, in this sense, dependent on categories, con-
cepts, and antinomies alien to the archaic period, such as nomos—physis,'s written
versus unwritten laws, or “civic obligations” versus “family solidarity.”" As Ro-
salind Thomas observes (2005: 53, 59; also 1994: 124-127 and 1996), the ques-
tions posed in 5"- and 4"-century BCE literary works or political speeches about
the status and role of “eternal norms/laws” do not reflect the actual operation of
socio-legal rules in archaic Greece.”” Instead, they express concerns specific to the
classical period, such as anxieties about the development of legislative practices
or fears of the legal system’s instrumental manipulation by political leaders. In
this respect, the evolutionary model of Greek justice proposed by Glotz and his
followers not only distorts the perception of the archaic era but also unjustifiably
oversimplifies many classical texts.

17 Cf. Rybowska 2017: 75-76 for similar observations regarding the relationship between
dike (adj. dikaios) — a normative category allegedly belonging to the domain of human institu-
tions (“the law established by humans”) — and the adjective hosios, which the scholar associates
with “the divine law” (“Przymiotnik hosios jak i dikaios, jesli nawet odnosity si¢ do podobnych
zjawisk, to pierwszy z nich oznaczal to, co okreslano jako boskie prawo, podczas gdy dikaios to,
co sankcjonowato prawo ustanawiane przez ludzi”). The tension between kinship-based order and
polis-based law is a recurring theme in the writings of many historians of this period, as noted by
Roussel (1976: 17-22, 99-103), who also provides a more extensive bibliography on the subject.

18 On the opposition between nomos and physis in classical texts, see Balot 2006: 98—105, and
Rybowska 2017: 108—137. It is worth emphasising, as Ostwald observes (1965 = 2009: 114-115;
cf. Zartaloudis 2019: xxxvi—xxxvii, 63, 188, 210-211), that for the archaic period, the division be-
tween the realm of norms/duties and the causally determined laws of nature is entirely anachronistic.

19 Cf. Seaford 2003: 13, who notes that the tension between civic duty and family solidarity, so
characteristic of classical tragedy, is absent in Homeric epics.

20 Similar observations can be found in Youni 2006: 18—19. See also Allen (2005: 387-388) and
Ostwald (1973a =2009: 125-155), who demonstrates that various classical authors use the concept
of agrapha in different ways, assigning it diverse meanings.
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As emphasised by Felix Bourriot (1976: 252) and David Bouvier (2002: 235—
245, 248-252), there is not a single verse in the epic tradition that unequivocally
supports Glotz’s interpretation. While some rules depicted in Homer, particularly
in the Odyssey, may suggest a “familial” or “kin-based” order (c¢f. Bourriot 1976:
240-259), the heroes of both epics are defined not only by their kinship ties but
also by their affiliation with the polis. In this regard, any attempts to use the cat-
egories of themis and dike to justify evolutionary models?' — portraying old, un-
written laws (identified with themistes) as opposing the polis order and its “civic”
values, represented by the term dike — must be considered unfounded.?

How, then, can we understand the relationship between these concepts? Contra-
ry to the assumptions of Glotz and his followers, themistes did not constitute a co-
herent, fixed, and transparent set of social norms characteristic of the archaic era
(cf. Elmer 2013: 84-87). The use of this concept in the epics, especially in the /iad,
seems to affirm the fluidity and instability of norms. This, in turn, supports the ar-
guments of scholars who focus on the performativity of discourses and normative
orders. As Jacques Derrida (1988: 1-23, 29-110) and Judith Butler (1990) have ar-
gued, the boundary between constative speech (statements describing existing facts)
and performative speech (acts that create entirely new rules) is always fluid. New
norms never emerge ex nihilo, and the durability of an order regarded as “traditional”
or “eternal” within a given society inherently relies on its continual “re-enactment”
(performance) and repetition. From this perspective, we can never be certain whether
Homeric heroes invoke a particular themis because they believe in its objective and
eternal nature, or whether they use the concept to impose their own will on others.

Abandoning the outdated evolutionary models and terminological assump-
tions derived from Glotz’s work allows us to reinterpret themis as a dynamic tool
for shaping cultural norms and mechanisms of power. This shift also illuminates the
complementary relationship between themis and dike.” While traditionally viewed

21 Hartvig Frisch (1949: 49) had already warned against this: “It is hardly too rash to deduce
from this material that in Homer Themis suggests the older and more venerable idea, while Dike, in
Homeric Times, implied a relatively new, accurate, juridic idea, which, so far, had created around
itself no halo of divinity or of higher righteousness”.

2 Tt is also important to emphasise the arbitrariness of the assumption that the development of the
polis was preceded by a period dominated by powerful clans or the autonomy of the oikos as the pri-
mary socio-economic unit. As Jan Paul Crielaard (2020: 238-244) observes, archaeological evidence
appears to suggest a closer relationship between the development of the polis and the oikos during the
so-called “Dark Ages”: “(...) in the same period when the community becomes more important, its
members seem to have felt a need to clearly define their houses, households, and sustenance” (p. 244).
On the inadequacy of viewing so-called “primitive” societies in terms of disconnected oikoi (¢f. Finley
1979: 57-63, 74-88), domestic households, lacking broader social structures and incapable of forming
complex communal relationships, see Graeber and Wengrow 2021, esp. Chapter 5, 6, and 11.

2 (Cf. Hesiod, Op. 9-10: 8ixn 8’ {Buve 0§uotag | Tovn... (with a commentary of Rousseau 1996,
paragraph 9, ¢f. Janik 2003: 102—103). See also Ostwald 1973b: 674, who draws particular attention
to the complementarity of themis and dike; furthermore: Frisch 1949: 47-94; Biscardi 1982: 354—
356; Yamagata 1994: 17-20; Bouvier 2002: 252-253, 267; Pelloso 2012: 139—152 and 2013: 231.
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as opposites, dike — already in the Iliad — emerges as a term denoting a “verdict”
or “decision.” It signifies a consensual act primarily aimed at resolving personal
disputes, contrasting with the divine and universal character often attributed to
themistes. Nevertheless,* it is important to reiterate (see paragraph 1) that within
archaic epic traditions, themistes are primarily depicted as eternal, divine principles
governing human interaction. Discourses invoking this concept legitimise the cre-
ation and internalisation of norms through divine figures, differing fundamentally
from the human-centred procedures of conflict resolution on the agora, which gen-
erate dike. By discarding the entrenched scholarly biases regarding the relationship
between themis and dike, we open new avenues for exploring these concepts. This
fresh perspective invites deeper inquiry into how these notions functioned within
the cultural and normative frameworks of archaic and classical Greece.
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