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Abstract

This paper aims to characterize the role of responsible business conduct (RBC)/corporate social
responsibility (CSR) within the European Union’s (EU) common investment policy. It explores how
the EU uses CSR/RBC to promote sustainable development in the context of foreign direct invest-
ment (FDI). The main research objectives include an assessment of the potential impact of the pro-
visions on CSR/RBC included in the EU’s international trade/investment agreements on achieving
the sustainable goals in host and home countries of FDI, methods of implementing these provisions
in international relations, and the future role of the World Trade Organization’s (WTO) Investment
Facilitation Framework for Development (IFD) Agreement in reshaping the EU'’s investment policy.
The study employs qualitative methods, supported by the examination of examples of the EU’s
new generation of international trade and economic partnership agreements (Korea, Cana-
da, and Japan). The EU treats RBC/CSR as a crucial tool for achieving the UN Agenda 2030’s
sustainable development goals. Responsible business behavior is promoted and supported by
the instruments of the EU’s trade and investment policies. Since RBC/CSR is voluntary, agree-
ments are enforced through soft measures and actions. The only strong instrument, i.e., trade
sanctions, is treated as the last resort and has not been used so far.

The newly negotiated WTO Investment Facilitation for Development (IFD) Agreement is
expected to enhance the re-orientation of the EU’s policy towards facilitating foreign in-
vestment in relations with developing countries. The paper’s main contribution lies in its
examination of the EU’s approach towards CSR/RBC in its international trade/investment
agreements. It also analyses the problems associated with implementing RBC/CSR provisions
within these agreements.
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Introduction

The European Union (EU) conducts a common investment policy for foreign direct in-
vestment (FDI) based on the provisions of the Treaty on the Functioning of the Euro-
pean Union (TFEU), Articles 206 and 207. One key instrument of this policy is nego-
tiating and signing international investment agreements (IIAs) with third countries.
Recent IIAs include provisions related to sustainable development, with particular ref-
erence to environmental and social issues. This represents a novel approach compared
to traditional IIAs between the EU and third countries.

Achieving the UN Agenda 2030’s sustainable development goals (SDGs), which the EU
strives for, requires public and private sector involvement at both EU and Member
State levels. Responsible Business Conduct (RBC) or Corporate Social Responsibility
(CSR) are treated as crucial factors of sustainable development strategies in the private
sector.

The paper aims to assess:

« If CSR/RBC provisions included in EU’s IIAs could help solve problems relat-
ed to achieving the SDGs in the host and home countries of foreign direct invest-
ment (FDI).

« How the provisions of IIAs should be executed if CSR/RBC activities are voluntary.

o What the future role of the World Trade Organisation’s (WTO) Investment Facili-
tation Framework for Development (IFD) Agreement might be in reshaping EU in-
vestment policy.

The paper will use official information on the EU’s investment policy and independent
analyses. It will also consider the potential impact of the newly negotiated WTO/IFD
Agreement on changes in the EU’s investment policy.

Corporate Social Responsibility versus Responsible Business
Conduct

According to the contemporary literature, CSR encompasses [...] the economic, legal,
ethical, and discretionary [later referred to as philanthropic] expectations that socie-
ty has of organizations at a given point in time’ (Carroll and Shabana 2010). Although
various definitions of CSR exist, the following core characteristics are widely accepted
(Bondy, Moon, and Matten 2012; Crane, Matten, and Spence 2014):



Responsible Business Conduct in the European Union’s Investment Policy

« CSR activities are voluntary.

« CSRfocuses on integrating or managing the external effects that arise when products
or services are delivered/rendered by companies.

 CSR targets various stakeholder groups (including stockholders and investors, em-
ployees, communities, competitors, and the media).

 CSRintegrates social, environmental, and economic responsibility with everyday busi-
ness operations and decision-making.

« CSRideas are embedded in business practice and a company’s system of values.
« CSR goes beyond philanthropy and focuses on operational considerations.

Significantly, the definitions of CSR embrace several aspects of the voluntary integra-
tion of social, economic, and environmental issues into a business’s activities and its re-
lationships with stakeholders. Another important aspect is the readiness of businesses
to sacrifice profit for the sake of certain social interests (Benabou and Tirole 2010).

While the CSR concept mainly targets the business world, it has also garnered signif-
icant interest from governments and international organizations. These entities play
a dual role, formulating their own CSR definitions and actively promoting the concept
in both private and public sectors. Given the significance of CSR for the business world,
‘corporate’ social responsibility in the public sphere is less obvious. However, there are
strong proponents for implementing CSR principles in the public sector as well.

Alternative terms related to business responsibility have been formulated alongside
discussions on understanding the CSR concept and its practices: responsible busi-
ness conduct (RBC), introduced by the OECD, and Business and Human Rights,
endorsed by the UN (European Commission 2019a). The notion of RBC is articu-
lated in the OECD Guidelines for Multinational Enterprises, which provide volun-
tary principles and standards of good practice for responsible business conduct that
align with applicable laws and internationally recognized standards (OECD 2023).
The Guidelines embrace several sections related to information disclosure, human
rights, employment and industrial relations, the environment, combating bribery,
bribe solicitation and extortion, consumer interests, science and technology, competi-
tion, and taxation. Although there is no formal definition of responsible business con-
duct, the OECD offers the following explanation: “[...] RBC principles and standards
expect that all companies — regardless of their legal status, size, ownership or sector
— should 1) make a positive contribution to the economic, environmental and social
progress of the countries in which they operate and 2) avoid and address negative
impacts of their activities, including in the supply chain.” (OECD n.d.).



Janina Witkowska

In other words, the responsible behavior of multinational enterprises should positively
influence the societies and economies of both home and host countries and lead to sus-
tainable development. At the same time, the OECD Guidelines foresee legally binding
commitments for the governments that adhere to them. The Guidelines cover several
areas, including setting up authorities (National Contact Points) to promote the idea
of RBC, responding to inquiries, and providing mediation and conciliation platforms
when the OECD Guidelines are not respected.

To provide practical support to companies in implementing RBC, the OECD Due Dil-
igence Guidance for Responsible Business Conduct was adopted in 2018 (OECD 2018;
Shavin 2019). Its role is to promote a mutual understanding of RBC due diligence, give
practical recommendations to businesses, and help them positively contribute to the UN
Agenda 2030’s SDGs.

Although the OECD Guidelines for Multinational Enterprises and associated OECD Due
Diligence Guidance are considered soft law, they are seen as a valuable tool in promoting
greater corporate responsibility regarding human rights and the environment, as well
as strengthening the legal framework on corporate accountability (Ingrams and Booth
2023). A more stringent international regulation on the Multilateral Treaty on Due Dili-
gence has been proposed (Yannaca-Small 2022). Countries would adopt and enforce laws
that would be mandatory for companies under their jurisdiction. Consequently, the soft
nature of the OECD Due Diligence Guidance would be changed.

Both CSR and RBC share the common characteristic of being voluntary. They also
distinguish the same dimensions of business responsibility, i.e., social, economic,
and environmental issues, which are significant for a country’s sustainable develop-
ment. However, the two approaches differ in their view of government roles. In CSR,
the role of government is reduced to promoting the concept, while in RBC, govern-
ments are more active. They are expected to act as promotors, respond to inquiries,
and mediate potential conflicts.

Despite the different perspectives on the role of governments, the key characteristics
of CSR and RBC justify treating them as largely synonymous. For example, the Euro-
pean Union uses the notions of CSR* and RBC in its documents and analyses inter-
changeably (SWD 2019). Since the same dimensions of business responsibility are con-
sidered in these terms, this paper will also treat them as equivalent.

It is important to acknowledge the ongoing debate surrounding these concepts. Some
argue that RBC is replacing CSR as the dominant concept because RBC refers not
only to social issues but also to development issues (Sauvant 2022). However, as pre-
viously outlined, the concept of CSR also includes development aspects.

1 The EU defines CSR as “the responsibility of enterprises for their impact on society” (European Com-
mission 2011, p. 6).
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An alternative perspective suggests distinguishing three distinct social responsibility no-
tions: Corporate Social Responsibility, Responsible Business Conduct and Corporate
Responsibility to Respect (CRtoR) (Fasciglione 2020). The last one expresses the busi-
ness and human rights approach of the UN Guiding Principles on Business and Hu-
man Rights (UNGPs) and is more regulatory-oriented than the other two.

The UNGPs, endorsed by the United Nations Human Rights Council in 2011, provide
a framework for states and companies to prevent and address human rights abuses com-
mitted in business operations (UN 2011). They establish a clear division of responsibility:
“...states have the duty to protect against human rights abuses by all actors in society,
including businesses,” while “[...] business enterprises have the responsibility to respect
human rights wherever they operate and whatever their size or industry. This responsibil-
ity means companies must know their actual or potential impacts, prevent and mitigate
abuses, and address adverse impacts with which they are involved” (UN 2011). The UN
document interprets this responsibility within a broad legal context.

In light of the UN Guiding Principles, both states and enterprises have distinct but com-
plementary responsibilities, which might be viewed as legal responsibility in “a pyr-
amid of CSR” models, i.e., “After profit obligations” models or the legal domain
in the “Three-Domain Model of CSR” (Schwartz and Carroll 2003).

The European Union’s general approach towards CSR/RBC

The EU has defined its attitude towards the concept and practice of CSR/RBC in official
documents. Its support for CSR/RBC has a long history, beginning with the EU Lisbon
Strategy, which emphasized the significance of CSR. The next steps embraced the Euro-
pean Commission’s 2001 Green Paper on Promoting a European Framework for Corpo-
rate Social Responsibility, which launched a debate on CSR, and the follow-up introduc-
tion of the European strategy to promote CSR (European Commission 2001; 2002).

The EU’s CSR policy was further developed in A renewed EU Strategy 2011-14 for Cor-
porate Social Responsibility (European Commission 2011). It had a horizontal character
and was interlinked with EU policies and global approaches to CSR. The EU’s internal
focus was on promoting CSR and adapting it to the individual characteristics of en-
vironmental and trade policies, public procurement, transparency reporting and sec-
tors of economies. These activities aimed to enhance understanding of CSR, increase
its visibility, disseminate good practices, encourage disclosure of social and environ-
mental information, and reward companies for strong CSR performance.

The interaction between European and global approaches to CSR aims to inte-
grate internationally recognized principles and guidelines into the EU’s own CSR
policies, implement the UN Guiding Principles on Business and Human Rights,
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and positively impact the economies of third countries through the promotion
of responsible business models.

The progress made under the 2011-2014 strategy was reviewed in the 2019 Staff Working
Document (SWD 2019). The report highlights the EU institutions’ efforts to ensure coher-
ence between CSR/RBC actions, EU policies, and legal aspects arising from the UNGPs
and the UN 2030 Agenda for Sustainable Development.

The EU has undertaken significant legal work that aligns with the legal domain of CSR/
RBC. This resulted in the adoption of directives and regulations related to the protection
and enforcement of fundamental rights, the prevention of and remedies for discrimina-
tion on any grounds, and data protection. The EU has also taken important steps to en-
sure due diligence in respecting human rights along the supply chain. Key actions in-
clude the EU Non-Financial Reporting Directives (European Union 2022), regulations
on responsible sourcing of timber, minerals, and diamonds, as well as sectoral due dili-
gence measures in textile, garment and leather supply chains, which were implemented
in cooperation with international organizations (OECD, UN, ILO).

Beyond these activities, the EU promotes sustainable finance, encourages socially
and environmentally friendly business practices, and promotes CSR/RBC and Busi-
ness and Human Rights in multilateral fora and bilaterally. It also promotes these prin-
ciples outside the EU through trade and development practices (SWD 2019).

Promoting CSR/RBC through trade and investment
outside the EU

The EU uses its involvement in global trade and FDI, as well as its trade and invest-
ment policies, to support the idea of CSR in international economic relations. Trade
policy is one of the “old” policies, and the EU institutions have at their disposal a set
of instruments allowing them to shape external trade relations. Some of them, i.e., Free
Trade Agreements, Economic Partnership Agreements, and unilateral trade preferenc-
es, are used to promote CSR/RBC in economic relations with third countries. Apart
from that, numerous actions and initiatives are undertaken to promote and, to a cer-
tain extent, execute this idea in global value chains (SWD 2019).

The EU’s common investment policy towards FDI, based on Articles 206 and 207
of the Treaty on the Functioning of the European Union (TFEU 2012), is conduct-
ed on behalf of the EU Member States as part of the EU’s common trade policy.
One of the objectives of the investment policy is to ‘[...] encourage investment that
supports sustainable development, respect for human rights and high labor and en-
vironmental standards - this includes promoting corporate social responsibility
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and responsible business practices’ (European Commission n.d., Investment). There-
fore, one of the aims of this policy is to promote socially responsible behavior of in-
ternational business in the EU’s economic relations.

The EU’s common investment policy instruments include trade agreements, which
contain investment rules or standalone investment agreements, screening frameworks
for FDI, rules of investment dispute settlements, and investment facilitation rules (Euro-
pean Commission n.d., Investment).

Trade agreements containing investment rules or standalone investment agree-
ments are used as traditional instruments to encourage and facilitate foreign investment
flows between countries, to protect foreign investors’ interests without undermining
the state’s sovereign rights to regulate and protect citizens’ interests, and to estab-
lish investor-to-state-settlement (ISDS) procedures. These agreements might also play
a significant role in promoting and exercising responsible business conduct in bilat-
eral relations.

Over the last 50 years, it is estimated that countries worldwide have signed more than
3200 bilateral investment treaties, 1400 of which involved EU Member States (Euro-
pean Commission 2015). Pursuant to the TFEU, the EU broadened its competencies
and took responsibility for negotiating new trade and investment agreements with third
countries. These agreements are either comprehensive, including provisions on invest-
ment, or focus solely on protecting and facilitating foreign investment. Since gaining
competencies in investment policy, the EU has signed 17 treaties with investment pro-
visions (UNCTAD 2023a). Existing bilateral investment agreements within the EU are
expected to be terminated as they conflict with the single market principle of non-dis-
crimination among EU investors under EU law (European Commission 2018).

The screening framework for FDI is a new EU instrument to protect key strategic in-
dustries and assets in the Member States (OJEU 2019). This framework allows Member
States to assess whether investment projects are suitable for the strategic aims of a recip-
ient country and evaluate how they will impact the economy. RBC is not explicitly enu-
merated in the Regulation of 2019 (Article 4) as a factor to be considered by the Mem-
ber States or the Commission when determining whether foreign direct investment is
likely to affect security or public order. However, the EU screening mechanism could be
a useful tool, especially for assessing the potential consequences of FDI for the environ-
ment and human health. While the mechanism might appear restrictive towards FDI,
it is a softer instrument than “negative lists”. It also creates some opportunities to con-
duct responsible business practices in recipient countries.

Investor-to-State-Dispute Settlements (ISDS) constitute a severe problem that in-
volves investors, states, and societies. Disputes might arise in different spheres, even
those not regulated by law. In such cases, appealing to CSR might be a solution.
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Although there is no global system of dispute settlements, attempts to deal with prob-
lems arising in investor-to-state relations are applied at international levels. They in-
clude arbitration rules of the United Nations Commission on International Trade Law
(UNCITRAL), rules of transparency of the United Nations Convention on Transpar-
ency in Treaty-based Investor-State Arbitration (the Mauritius Convention on Trans-
parency), as well as procedures and rules used by the World Bank’s International
Centre for Settlements of Investment Disputes (ICSID) (UN 2015; UNCTAD 2023bj;
ICSID 2022).

However, since these rules and procedures lack clear and precise rules on investment
protection or the state’s right to regulate, the EU promotes its own approach to these is-
sues. As a result of reforms, the Investment Court System (the ICS) was created to re-
place the old model of arbitral tribunals established ad hoc for specific disputes. Install-
ing a permanent investment court system means that the parties can no longer choose
their own arbitrators. The EU’s new investment policy uses this institutionalized adju-
dicative body for dispute resolution. This new legal solution has been applied in bilateral
investment negotiations. Its implementation in the Comprehensive Economic and Trade
Agreement (CETA) with Canada paved the way for agreements with Vietnam, Singapore,
and Mexico (European Commission 2023a). Additionally, the EU advocates for estab-
lishing a Multilateral Investment Court through intergovernmental discussions within
the United Nations Commission on International Trade Law. However, the progress
of reforming ISDS under the auspices of UNITRAL has been slow (EESC 2023).

Traditionally, both host and home countries have employed investment facilitation
measures to attract foreign investors. These policies aimed to maximize the net bene-
fits for the host countries while supporting the investment expansion of home countries.
The objectives of the policies formulated within a traditional framework were sometimes
hindered by unforeseen circumstances (UNCTAD 1999).

Investment facilitation was under the spotlight in international negotiations on The In-
vestment Facilitation for Development Agreement within the WTO (IFD/WTO). In this
context, investment facilitation is understood as “[...] the setting up of a more transpar-
ent, efficient and investment-friendly business climate [...]” (WTO 2023, p. 2). Moreover,
both the home and host countries seek cooperative and mutually beneficial approach-
es to promote more sustainable investment. Importantly, the IFD Agreement includes
a section dedicated to RBC and anti-corruption measures. The WTO negotiations rec-
ognized the need to complement past liberalization efforts by streamlining administra-
tive procedures and making information on investment rules public and easily available.
The EU, representing the Member States, actively participated in the WTO negotiations
on the new agreement. In the meantime, the European Commission announced its in-
tention to pursue sustainable investment agreements with Africa and Southern Neigh-
borhood countries (European Commission 2023b).
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Therefore, the EU’s trade and investment policies are intended not only to liberalize
foreign trade and investment but also to achieve a broader goal, i.e., sustainable devel-
opment on a global scale. Regarding CSR/RBC, the EU prioritizes human rights, labor
rights, and social and environmental aspects in global value chains. Additionally, it ex-
pects Member States to enforce common regulations related to imported goods and ser-
vices, as well as domestically manufactured products (European Commission 2015).

The EU’s trade and investment strategy, entitled “Trade for all. Towards a more respon-
sible trade and investment policy,” adopted by the Commission in 2015, forms the basis
for trade and investment policies for the benefit of both Member States and third coun-
tries. According to the EU Treaties, trade and investment policies should be consistent
with other EU external actions (European Commission 2015).

The strategy was followed by numerous documents, programs and initiatives to pro-
mote CSR/RBC and business and human rights outside the EU. They included
the updated EU Aid for Trade strategy of 2017, initiatives to promote fair and eth-
ical trade, support for CSR/RBC throughout the value chains, as well as responsi-
ble investment, sustainable trade, and inclusive business models in partner coun-
tries. Specific programs were also conducted in some regions and countries, such as
Asia and the South Mediterranean, including the Agriculture Financing Initiative,
the Electrification Financing Initiative, and the SWITCH To Green program. To-
gether with the International Labour Organization (ILO), the EU strives to eliminate
and prevent forced and child labor and violations of freedom of association (Euro-
pean Commission 2019a). Finally, the recently concluded EU trade and investment
agreements contain specific provisions committing the partners to promoting CSR/
RBC, which are in line with the Trade for all strategy. The last issue will be discussed
more thoroughly in the next section.

Responsible business conduct in the EU’s trade/investment
agreements

According to the new rules introduced by the TFEU, the EU institutions draft negoti-
ating mandates if the grouping plans to sign international trade or investment agree-
ments. In the case of the newly negotiated agreements, more prominence in these man-
dates is given to provisions related to sustainable development and CSR/RBC issues. It
is a novelty in comparison to traditional agreements. The “new generation” of trade/in-
vestment agreements promotes investment that is mindful of environmental and labor
standards, human rights, RBC, and sustainable development. These agreements establish
a legal framework to achieve these goals. This framework includes provisions that ensure
that strong labor and environmental standards are incorporated into the national legal

15



Janina Witkowska

frameworks of the agreement parties. These standards must align with internationally
recognized principles. In turn, investors are also expected to comply with these stand-
ards and responsible business conduct principles, accordant with the internal legal sys-
tems. Therefore, investors are legally bound by all legal obligations of the host country,
including the highest levels of environmental and labor protection standards (European
Commission 2024).

In practice, enforcing responsible business conduct and sustainable development pro-
visions in international trade and investment relations might pose problems that re-
quire special solutions.

The Free Trade Agreement (FTA) between the EU and South Korea, signed in 2010,
is the first of the “new generation” agreements. While promoting FDI in bilateral rela-
tions, the agreement emphasizes that this activity must not undermine environmen-
tal, labor, or occupational health and safety standards set by the laws of the parties
(Article 1.1 (h)). The Agreement contains a chapter related to trade and sustainable de-
velopment issues, which also refers to investment and corporate social responsibility
(Chapter 16) (OJEU 2011).

The Comprehensive Economic and Trade Agreement (CETA) between the EU
and Canada, which contains a provision indicating the importance of addressing spe-
cific sustainable development issues (Article 22.3), foresees the commitments of both
parties to review, monitor and assess the impact of the implementation of the Agreement
on sustainable development in their territories. This should identify any need for action
that may arise in connection with the Agreement (OJEU 2017).

The Agreement between the EU and Japan for an Economic Partnership includes a gen-
eral statement related to creating a better climate for the development of trade and invest-
ment between the parties, as well as for the progressive and reciprocal liberalization of trade
in services and investment, and cooperation on electronic commerce (Article 8.1.1). Fur-
thermore, the Agreement confirms the parties’ rights to adopt regulatory measures within
their territories that are necessary for the protection of public health, safety, the environ-
ment, public morals, social or consumer protection, as well as the promotion and protec-
tion of cultural diversity (Article 8.1.2) (OJEU 2018).

Apart from the aforementioned agreements, the EU negotiated and signed several agree-
ments that contain investment-related provisions. These include agreements with Co-
lombia, Ecuador, and Peru (2012), Ukraine, Moldovia, Georgia (2014), Armenia (2017),
Singapore and Vietnam (2018). The agreements with Singapore and Vietnam are target-
ed at investment protection between the cooperating parties (UNCTAD 2023a).

The EU also concluded in principle the negotiations on the Comprehensive Agreement
on Investment (CAI) with China in 2020. According to information from the European
Commission, both sides are now working towards finalizing the text of the agreement
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(European Commission 2023c). It is China’s first agreement that contains a section
on “investment and sustainable development”. China agreed to accept particularly im-
portant commitments related to labor, the environment, and climate. The agreement
also includes the obligation not to lower environmental and labor standards to at-
tract investment, as well as the obligation to promote responsible business conduct.
The agreed commitments will be subject to a specifically constructed enforcement
mechanism. Given a high degree of transparency, it involves an independent panel
of experts and the participation of civil society (European Commission 2023c).

Due to its novelty, the CAI is expected to play a significant role in developing interna-
tional economic policy. Chaisse (2022, p. 3) stated: “CAI’s Section IV on investment
and sustainable development can become a major source of inspiration for a new gen-
eration of trade and investment treaties worldwide.”

To sum up, after gaining competence in investment policy, the EU has been striv-
ing to include sustainable development and RBC into the “new generation” of interna-
tional trade and investment agreements. These agreements often include general clauses
on sustainable development and RBC that emphasize:

 The importance of addressing specific sustainability issues and RBC/CSR,

o The promotion of FDI without lowering or reducing environmental and labor
standards,

o The need for cooperation in the field of sustainable development.

While both parties retain their “rights to regulate” within the territories they treat as
a vested interest, the enforcement mechanisms for these agreements are seen as relative-
ly weak, often referred to as “soft law.” These mechanisms include:

« Reviewing, monitoring, and assessing how implementing the agreements impacts
sustainable development in their territories.

 Individual and joint assessments of how well the agreements’ provisions are being

followed.
 Consulting and seeking solutions to resolve problems arising between the parties.
« Appealing to a panel of experts established under the agreement’s rules.

These options support the view that the current enforcement measures are not particu-
larly strong. The only stronger action listed by the EU is ‘Strengthening enforcement by
means of trade sanctions as a measure of last resort’ (European Commission 2023d).
Nevertheless, the European Commission launched the first enforcement case regard-
ing the labor commitments of South Korea under the EU-South Korea trade agreement
(Van der Loo and Hahn 2020).
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Box 1

The EU-South Korea dispute settlements case under the EU-South Korea trade agreement

On 17 December 2018, the EU requested formal consultation with the government of South Korea regard-
ing the implementation of sustainable development commitments under the EU-South Korea FTA of 2010.
The provisions of the Korean Trade Union Act appeared to be inconsistent with Korea’s obligations related
to multilateral labor standards and the Agreement with the EU.

On 4 July 2019, the second phase of arbitration started when the consultation did not provide a satisfacto-
ry solution. The EU requested a panel of experts to examine the problem.

On 25 January 2021, the panel report was published, confirming the EU’s concerns that South Korea had
not acted consistently with its trade and sustainable development obligations under the EU-South Korea
trade agreement. The independent panel concluded that South Korea needed to adjust its labor laws

and practices and swiftly continue ratifying four fundamental ILO Conventions to comply with the agree-
ment.

The implementation of the panel’s recommendations will be monitored by the Trade and Sustainable Devel-
opment Committee created under the terms of the EU-South Korea trade agreement.

Source: European Commission n.d., Korea...; European Commission 2019b; 2021.

The execution of corporate sustainability due diligence

The implementation of responsible business behavior presents problems that have mo-
tivated the EU to seek legal solutions in this field. The European Commission’s pro-
posal to implement the Directive on Corporate Sustainability Due Diligence can be
viewed as an attempt to overcome these problems in value chains (European Com-
mission 2022a).

The proposal is based on Articles 50 and 114 of the Treaty on the Functioning
of the European Union. It aims to foster sustainable and responsible corporate behav-
ior throughout global value chains with special reference to the effective protection
of human rights and the environment. Unlike the previous voluntary approach to CSR/
RBC, two groups of EU companies and non-EU companies that operate in the EU
now face legal obligations regarding due diligence. To comply, companies must inte-
grate due diligence into their policies, identify potential adverse impacts of their activ-
ities on human rights and the environment, and, where necessary, prevent, mitigate,
or bring to an end these impacts.

Companies subject to this new law are defined by the number of employees and the amount
of net turnover worldwide?. The proposal applies to the operations of these compa-
nies, their subsidiaries, and their value chains, which means that both direct and in-
direct established business relationships should be subject to the regulation. National

2 Group 1 includes all EU limited liability companies of substantial size and economic power (with 500+
employees and EUR 150 million+ in net turnover worldwide). Group 2: Other limited liability compa-
nies operating in defined high impact sectors, which do not meet both Group 1 thresholds, but have
more than 250 employees and a net turnover of EUR 40 million worldwide and more (European Com-
mission 2022b).
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administrative authorities appointed by the Member States will enforce these mandato-
ry rules. Non-compliance may result in fines and legal actions for damages by victims.
The proposal also introduces directors’ duties to establish and oversee the implementa-
tion of due diligence and to integrate it into the corporate strategy. Additionally, sup-
porting measures are planned to help all companies adjust to the new legal situation,
with special consideration for small and medium enterprises that might be indirectly
affected by the new law (European Commission 2020a; 2022b).

While the legislative process for this directive is ongoing, with the final text yet to be
determined, the character and potential role of the document can already be evaluated
at this stage. The proposal can be seen as complementary to the existing voluntary in-
ternational standards on RBC. Nevertheless, it will introduce mandatory human rights
and environmental due diligence in value chains. This should better integrate social,
environmental, and economic responsibility with everyday business operations and de-
cision-making and embed CSR/RBC ideas in business practice and corporate value
systems.

However, the shift from voluntary to mandatory RBC creates dissonance in the tradi-
tional understanding of CSR/RBC, which emphasizes voluntary action as an intrinsic
feature.

The directive has both horizontal and sectoral dimensions. Its regulations target com-
panies of substantial size and economic power, regardless of sector, as well as less eco-
nomically powerful companies that operate in defined high-impact sectors. The directive
foresees “strong” measures of enforcement, which contrast with the “soft” ones found
in trade/investment treaties.

Some EU Member States have already introduced their own measures to deal with prob-
lems of due diligence, often using the existing international voluntary standards on re-
sponsible business conduct, while others are currently developing their own legal frame-
works in this area. France and Germany have adopted mandatory national due diligence
laws. However, this diversity in legal frameworks leads to fragmentation and barriers
within the EU single market, creating additional burdens and costs for companies that
operate across borders (Spinaci 2022). In this context, the EU’s initiative to regulate due
diligence in value chains might be viewed as a complementary element of the EU’s in-
vestment policy.
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Negotiations on the WTO Agreement on Investment
Facilitation for Development - the EU’s position

FDI policies range from liberal to restrictive models of policymaking, depending
on the global situation and the country’s attitudes. With a recent trend towards more
restrictive FDI policies, the WTO member states’ initiative to negotiate an agreement
on facilitating investment is a welcome development. The IFD Agreement covers all
sectors, i.e., services and non-services sectors. However, it will not address issues such

as market access, investment protection, or investor—state dispute settlements (ISDS)
(WTO 2023).

Investment facilitation aims to create a more transparent, efficient, and investment-friend-
ly business climate, making it easier for investors to invest, conduct everyday business,
and develop existing investment projects. Both host and home countries benefit from
mutually beneficial cooperation that supports and attracts sustainable investment. In-
vestment facilitation will create conditions that are conducive for international invest-
ment flows.

An informal dialogue on investment facilitation started in the WTO in 2017 at the ini-
tiative of developing and least-developed countries. Formal negotiations were launched
in 2020, and the single negotiating text, the “Draft IFD Agreement,” was circulated among
the participants of the negotiations in December 2022. In November 2023, the partici-
pants finalized the text of IFD Agreement. It should complement the WTO Members’
efforts to facilitate investment undertaken so far (WTO 2023; 2024).

The IFD Agreement targets key areas for facilitating investment and addressing prob-
lems in this area. They include:

« Transparency of investment measures
« Streamlining and speeding up administrative procedures
o Establishing focal points

« Promoting domestic regulatory coherence and cross-border cooperation on invest-
ment facilitation

o Supplier-development programs

« Providing special and differential treatment for developing and least-developed
countries

« Encouraging sustainable investment.

The section on sustainable investment focuses on responsible business conduct and anti-
-corruption measures (WTO 2024).
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Sustainable investment is “investment that, while being commercially viable, involves
best efforts towards directly making a reasonable contribution to the economic, social
and environmental development of host countries, and takes place in the context of fair
governance mechanisms” (Berger et al. 2021). Analyses suggest that the agreement of-
fers limited measures to encourage the flow of such investment. Responsible business
conduct, which could contribute to achieving sustainable development goals, will likely
be promoted as a voluntary activity (Berger et al. 2021). Consequently, the measurable
outcomes for achieving the Agreement’s main objectives would be limited.

The EU has participated in the WTO’s investment facilitation negotiations from the out-
set and has declared its commitment to this process (European Commission 2019a).
This stance was confirmed by the EU’s decision to open negotiations on an investment
facilitation agreement with Angola, including all elements of the WTO/IFD Agree-
ment’s proposals. The EU-Angola Sustainable Investment Facilitation Agreement (SIFA)
entered into force in 2023 (European Commission 2023e). These developments suggest
that negotiations on the WTO/IFD agreement have already helped reorient the EU’s
investment policy towards facilitating sustainable development in host countries.

Regarding CSR/RBC, the EU supports promoting the adoption of these practices by en-
terprises and investors. This aims to contribute to sustainable development by dissemi-
nating and using relevant, internationally agreed instruments in this area and exchang-
ing information and best practices related to responsible business behavior. However,
the EU’s stance on corporate sustainability due diligence, as presented in the previous
section, indicates that it is pursuing stronger legal measures to enforce corporate sus-
tainability.

Conclusion

Corporate Social Responsibility and Responsible Business Conduct have a common fea-
ture: they are voluntary. Both approaches also recognize the same dimensions of busi-
ness responsibility - social, economic, and environmental issues in business activities
— which are significant for countries’ sustainable development. Thus, it is justified to treat
these notions as interchangeable. However, the two concepts treat the role of govern-
ment differently. In CSR, the government’s role is reduced to promoting the concept,
while in RBC, governments have some commitments and are expected to act as pro-
motors, respond to inquiries, and mediate potential conflicts.

The EU promotes CSR/RBC within the single market, implementing the subsequent
strategies and undertaking numerous actions, and in international relations, using
trade and investment cooperation. The EU sees CSR/RBC as a vital tool for achiev-
ing the UN Agenda 2030’s SDGs. Hence, its trade/investment policy instruments
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support voluntary responsible business behavior. One of them is trade agreements,
which contain investment rules or standalone investment agreements negotiated
and signed with third countries.

The EU has introduced special provisions on sustainable development and CSR/RBC
into a new generation of trade/investment agreements, such as the agreements with
South Korea, Canada, and Japan. The main motive behind this attitude is the de-
sire to achieve environmental, social, and economic progress in sustainable devel-
opment through international cooperation. The main problem with this strategy,
however, is enforcing the obligations related to responsible business conduct.

All but one of the measures introduced in the new generation of trade/investment agree-
ments should be categorized as soft. The only strong instrument, i.e., trade sanctions, is
treated as a last resort and has not yet been used.

Adopting the Directive on Corporate Sustainability Due Diligence foresees a change
in the character of responsible business conduct in value chains. The previously vol-
untary RBC will be replaced by mandatory human rights and environmental due dil-
igence in value chains. The WTO’s Agreement on Investment Facilitation Framework
for Development faces the same problem that the EU is trying to address: the choice be-
tween voluntary and mandatory RBC. It is likely that RBC will be promoted as a vol-
untary activity.

The EU’s common investment policy is adapting to address new challenges in interna-
tional economic relations. The new instruments are used to liberalize and facilitate for-
eign direct investment and to support the achievement of a broader goal, which is sus-
tainable development on a global scale. The negotiations on the WTO/IFD Agreement
could further accelerate the re-orientation of the EU’s policy.
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Responsible Business Conduct in the European Union's Investment Policy

Odpowiedzialne prowadzenie dziatalnosci biznesowej
w sSwietle polityki inwestycji Unii Europejskiej

Celem artykutu jest zbadanie roli odpowiedzialnego prowadzenia biznesu (RBC)/spotecz-
nej odpowiedzialnosci biznesu (CSR) we wspdlnej polityce inwestycji Unii Europejskiej (UE)
w odniesieniu do bezposrednich inwestycji zagranicznych (BIZ), w kontekscie szerszego celu,
jakim jest zréwnowazony rozwdj. Unia prowadzi wspdlng polityke inwestycji na mocy Trak-
tatu o funkcjonowaniu Unii Europejskiej. W ramach tej polityki UE wykorzystuje swoje pra-
wo do negocjowania nowej generacji uméw o handlu i inwestycjach. Nowym rozwigzaniem
w tych umowach jest uwzglednienie postanowien o zréwnowazonym rozwoju oraz RBC/
CSR. W artykule prezentowane sg przyktady takich postanowien, zawartych w umowach
miedzy UE a Republika Korei, Kanadg i Japonia. Unia postrzega RBC/CSR jako wazny srodek
osiagniecia celéw zrébwnowazonego rozwoju, ustanowionych w Agendzie 2030. Odpowie-
dzialne prowadzenie dziatalnosci biznesowej jest promowane i wspierane przez instrumenty
polityki handlowej i inwestycyjnej UE. Ze wzgledu na fakt, ze RBC/CSR majg dobrowol-
ny charakter, wdrozenie umownych zobowigzan moze polegac jedynie na ,miekkich” srod-
kach i dziataniach. Jedyny ,silniejszy” instrument pozostajgcy do dyspozycji stron umowy,
tj. sankcje handlowe, jest traktowany jako wyjatkowy i nie byt dotychczas wykorzystywany.
Oczekuje sie, ze zakonniczone negocjacje w ramach WTO, dotyczace umowy o utatwieniach
dla inwestycji, wzmocnig reorientacje polityki UE w kierunku utatwiania inwestycji w sto-
sunkach z krajami rozwijajacymi sie.

Stowa kluczowe: polityka inwestycyjna UE, bezposrednie inwestycje zagraniczne (BIZ), handel
miedzynarodowy, odpowiedzialne prowadzenie dziatalnosci biznesowej,
spoteczna odpowiedzialno$¢ przedsiebiorstw, zrbwnowazony rozwaj
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