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AN OVERVIEW OF THE SUBJECT MATTER

Abstract: The subject matter of this work is the functioning of a specific market of
undeveloped real estate intended for cemeteries. There is a need in Poland not only to
expand the existing cemeteries but also to establish new ones. However, such investments
are successfully made only in a few gminas, not to mention big cities, where they seem
even harder to be carried out. The aim of this article is to outline the issues of negotiations,
expropriation and compensation in the process of investment implementation in Poland.
In the negotiation process between a gmina (commune) and a private entity, carried out for
the purchase of land intended for cemeteries, it has been proved that the gmina must assume
the cost of the investment at approximately 55% of the purchase price of land intended
for single-family housing on a given local market. Additionally, the author indicates the
limitations associated with the location of investments in local spatial development plans
as well as the limitations in terms of conducting effective negotiations for purchasing land
intended for cemeteries by means of an agreement. The main problem indicated in the
work is the location damage (suffered or not), which has largely contributed to blocking
the contractual purchase of land and substantially complicates and delays termination
of the expropriation procedure.
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1. Introduction

Cemeteries are not only places of burial of the deceased, but also places of
meditation and reflection on varied cultural aspects as well as natural, architectural
and scenic values (NIK 2016: 5). These places are reserved for the burial of the
dead, regardless of the legal status, owner/manager or the size of the area, and
include elements of greenery (GUS 2015). The indicated fundamental aim of the
functioning of a cemetery is associated with the religious function of this place
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in Poland. Apart from this, cemeteries in Europe begin to fulfil the need of local
communities, in particular in big cities, to have access to large public spaces serving
as places of reflection, contemplation, inspiration, relaxation, places where people
can walk to work, to a bus stop or to other public services, and even as places
of mutual social and intercultural relations (Cf. Deering 2010; Nita et al. 2014;
Swensen et al. 2016; Woodthorpe 2011).

Research on cemeteries has been conducted mainly by historians (e.g. Skto-
dowski 2013), geographers (e.g. Klima 2011; Wiercinska 2012; Tobiasz-Lis
2016), sociologists (e.g. Herman 2010), urbanists (e.g. Bennett, Davies 2015;
Coutts et al. 2011; Kjeller 2012) and philologists (e.g. Kolbuszewski, Kara-
sek 1996). A few economists have also undertaken this subject matter, focusing
on some of its aspects. For instance, B. Faye and F. Channac (2017) as well as
P. Canofari et al. (2013) have analysed the prices of burial plots, I. Hussein and
J. Rugg (2003), M.E. Wickersham and R. Yehl (2013), T. Longoria (2014), have
studied the management of cemeteries, while D. Harrington and J. Treber (2013)
have examined the market for funeral services.

In this background, a few basic conclusions may be drawn. First of all, there
are hardly any analyses made by economists referring to the subject matter of
cemeteries in Poland. Secondly, there occur some serious economic problems
in the process of establishing new cemeteries in Poland, especially in terms of
prices and market values of purchased or repossessed real estate. It is highlighted
that these issues are becoming more and more important for the sustainable
development of cemeteries in Poland. Comparing the relation between the area
of cemeteries to the area of selected large cities in Poland (Warszawa, Poznan,
Szczecin), which amounts to 0.7%, it shall be noticed that these cites resemble
the average in French cities, which equals 0.69% (Faye, Channac 2017: 2840).
Nonetheless, when we take a look at some cities which are smaller in terms of
their area, this relation drops to 0.4%, as in Kalisz for example. It shall be noticed
that not many gminas have established new cemeteries or considerably expanded
the territory of the old ones in the 21% century. There is a wide information and
statistical gap concerning this matter in Poland, which makes it quite difficult
to provide accurate data. Cemeteries are constantly being filled up, with some
already not having any more vacant places. On the one hand, what hinders future
investments in this respect is the lack of proper areas which would meet legal
requirements (Cf. NIK 2016). Furthermore, there are some fundamental problems
in the process of purchasing land for cemeteries.

Thus, it seems justified to study the issue of the existing limitation in the process
of expropriation and compensation, and consequently the shape of the market of
real estate intended for cemeteries. This study is only an outline of the issues and
a contribution to further in-depth research in this area. The first part of the study
presents the legal and location conditions for establishing cemeteries in Poland. In
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the subsequent part, the author indicates possible price space for negotiations in
the purchase of land for the cemetery by a gmina from private entities. Finally, the
last part deals with the issue of property compensation.

2. Location and legal conditions for establishing cemeteries in Poland

There are two types of cemeteries in Poland: civil cemeteries, which serve the
purpose of burying civilians, and military cemeteries, serving as burial places
for soldiers. Among civil cemeteries there is a large number of municipal
cemeteries, amounting to approximately 1880, and a much smaller number of
denominational cemeteries. The largest number belongs to cemeteries which
used to be denominational, and in the 1970s—-1990s were handed over to local
governments under municipalisation decisions and became municipal cemeteries
(NIK 2016: 5). Establishing and expanding municipal cemeteries belongs to
the so-called own tasks of gminas, whereas church authorities decide upon the
establishment or expansion of denominational cemeteries. The establishment or
expansion of cemeteries is decided upon by the Gmina Council or Town/City
Council (in towns/cities with poviat rights) in the case of municipal cemeteries,
and by church authorities in the case of denominational cemeteries, after
obtaining permission from a right sanitary inspector (Article 1 of UCICHZ). Local
governments are obliged to provide proper sanitary and technical conditions to
cemeteries as well as to finance their maintenance. The receipts from charges for
cemetery services constitute gminas’ own income. Maintaining and administering
municipal cemeteries belongs to commune heads, town mayors and city mayors.
In practice, these tasks are frequently delegated to gmina-owned enterprises and
local government budgetary establishments, and less frequently to contractors
chosen by means of public procurement. However, delegating most tasks to
external entities does not exempt the gmina organs from the obligation to control
and supervise (NIK 2016: 5).

A predominant assumption following from the literal interpretation of Article 3
of UCiCHZ and judicial decisions is that the basis for locating a cemetery shall
only be a local spatial development plan (Cf. e.g. District Administrative Court in
Bydgoszcz, I1 SA/Bd 1119/12). In the case of lack of a local spatial development
plan, there is an assumption that it is impossible to establish the location for
anew cemetery or expand the borders of an existing one by means of a decision to
establish the location for a public investment under Article 50, point 1 of UPiZP
(Contradictory viewpoint in: Brzezicki, Fisz 2014). The gmina organs responsible
for locating a cemetery on a given area should design areas for cemeteries in
local development plans in such a way so as to guarantee the fulfilment of the
requirements concerning its location, in particular the requirement which says
that there shall be no residential buildings within 50 meters of the borders of
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a cemetery (RSan, § 3 ust. 1). Additionally, permission to establish a cemetery
may be granted only when the proceedings taken by a sanitary inspector prove
that all sanitary conditions have been provided in order to meet the objective of
protecting human health (e.g. District Administrative Court in Lublin, III SA/Lu
497/11).

Taking into consideration the necessity to adapt or change the local spatial
development plan for the part of a gmina which would make it possible to localise
or enlarge a cemetery on a given area, it shall be highlighted that it is a very lengthy
and costly process. On the one hand, there occurs a problem of NIMBY objects
(Not In My Back Yard), to which cemeteries definitely belong (Zuziak 1995;
Dmochowska-Dudek 2011). On the other hand, real estate owners are entitled
to compensation due to a change in the local spatial development plan (Article
36, pointland 4, UPiZP). If the access to the real estate or some of its parts in
the current manner or according to the current purpose is no longer possible or
greatly limited due to an adaptation of a new development plan or a change in
the existing plan, the owner of the real estate may demand compensation from
a gmina for the actual damage (location damage) suffered or demand buying out
the real estate or some of its parts. This claim expires after the period of 10 years
(Supreme Court 2016, IT CSK 53/16). In the case of a decrease in the real estate
value due to an adaptation of a new development plan or a change in the existing
one, when the owner sells the real estate and does not exercise the above rights
(location damage), they may demand compensation from a gmina equal to the
decrease in the real estate value. Such claims may be made within 5 years of
the day in which the development plan or its change comes into force.

In the light of the above, gminas have to take into consideration the financial
effects of adapting or changing local spatial development plans. What has to be
noticed at this point is that social awareness of the location damage at the date in
which the damage occurred is still relatively low. This problem is further deepened
by the fact that the information about adapting or changing development plans
in Poland is not provided directly to real estate owners affected by the change.
Moreover, owners do not monitor gminas’ activities concerning the adaptation of
or change in the plans. Consequently, the owners would like to add compensation
for the location damage to the value of the real estate sold to a gmina by means of
an agreement, through negotiations for purchasing or repossessing the real estate
by the decision about expropriation or a different decision about compensation.
This element constitutes one of the greatest limitations for conducting the
proceedings connected with purchasing areas intended for cemeteries.

As a result of the above-mentioned aspects, it is difficult to obtain proper
areas for locating cemeteries in cities. In the face of these limitations, municipal
cemeteries have begun to emerge in smaller gminas, with an aim to fulfil the
needs of neighbouring agglomerations which administered them. Thus, there is
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a systemic departure from the provisions of the law, since the maintenance and
administration of cemeteries should belong to the heads and mayors of gminas,
towns and cities within which the cemeteries are located (Article 2, point 1 of
UCiCHZ). According to the Supreme Audit Office (NIK 2016: 11), it is crucial to
introduce a regulation which would make it possible to locate a municipal cemetery
outside the borders of a gmina, the community of which the cemetery would be
intended to serve, with a simultaneous introduction of a regulation specifying
the manner of dividing the authority within making local law and administering
the necropolis, including the authority of the organs of the gmina on the area
on which the cemetery is located as well as the authority of the gmina whose
purposes the cemetery will serve.

3. Prices of areas purchased for cemeteries achievable in negotiations
between a private entity and a gmina — initial conclusions from the city
of Kalisz

The first stage of the process of purchasing real estate for a cemetery requires
holding negotiations between a gmina and the real estate owner in order to purchase
the area by means of an agreement. In the case of cemeteries, we are dealing with
an atypical real estate market. Nationally, the turnover of this type of undeveloped
real estate intended for cemeteries is very modest (several transactions per year).
During negotiations between natural or legal persons and the gmina, it is necessary
to estimate the value of the property, which is a reference point. It is not the
intention of this text to present the approaches and methods of property valuation.
The relationship between the unit prices of land for cemeteries and the prices
of land for single-family housing is shown to illustrate the costs of investment
implementation by municipalities. Moreover, it is emphasized that only selected
aspects of the case study of the city of Kalisz have been used.

In order to illustrate this relation, the author has examined the city of
Kalisz located in the south-west part of Poland, on the South Greater Poland
Lowland (Nizina Potudniowowielkopolska), in the Prosna River valley. There
are approximately 102 thousand residents registered both permanently and
temporarily in Kalisz (at the end of December 2016). The city of Kalisz is one of
four cities with poviat rights in the Greater Poland (wielkopolskie) voivodeship.
On 1 January 2000, the administrative borders of the city were expanded to
encompass the sotectwo of Dobrzec, Sulistawice and Sulistawice Kolonia. The
unemployment rate in Kalisz ranked below the average in the Greater Poland
voivodeship and much below the average in Poland. The authorities of the city
of Kalisz and the business environment in the city have played an active role in
obtaining domestic and foreign investors. The city is a seat for companies from
such sectors as aviation, food, light industry and automotive industry. The road
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and sewerage infrastructure is systematically extended. The city is also
characterised by its academic potential.

The temporal scope of the research encompassed the years 2015-2017. In that
time, there were 5 purchase-sale transactions involving undeveloped real estate
intended for cemeteries. The real estate was located on the outskirts of Kalisz.
A monthly price change was assumed at the level of 0.15%. The transactional
prices updated with a time trend ran within the range of 44 zl/m? to 53 zt/m?,
with an average price amounting to 47 z/m?, standard deviation of 4 zl/m? and
a median of 46 zl/m?. The diversity of the sample under analysis is slow, with
a coefficient of variation being 8%.

In comparison, in the same period of time there were 225 transactions
including the real estate intended for single-family residential housing in the
city of Kalisz. A monthly price change was assumed at the level of 0.15%.
The transactional prices updated with a time trend ran within the range of 25 zt/m?
to 229 z/m?, with an average price amounting to 91 zl/m?, standard deviation of
38 zt/m? and a median of 83 zl/m?. The diversity of the sample under analysis is
high, with a coefficient of variation amounting to 42%.

The relation between the medians of the two groups of undeveloped real
estate intended for different purposes, i.e. for cemeteries and for single-family
residential housing, is 46 zt/m? to 83 zl/m?. Thus, the updated transactional prices
of the real estate intended for cemeteries run at the level of approximately 55%
of the transactional prices of the real estate intended for single-family residential
housing. Such a difference, in the case of changing the intended use of the real
estate from single-family residential housing areas to cemetery areas in a local
spatial development plan, indicates a location damage suffered by the owner when
the plan is changed. It is obvious that the estimated bases for determining the
compensation due to the location damage may differ from the presented comparison
of the median of updated transactional prices. Nonetheless, this comparison fully
reflects the essence of the problem. The negotiations between a gmina and a real
estate owner for purchasing the real estate by means of an agreement frequently
encompass the issue of the location damage (actual or not), which is not included
in the scope of the negotiations.

4. Compensation rules for areas repossessed for cemeteries

In the case of a failure at the stage of negotiations, a procedure of direct
expropriation is launched with the aim of transferring the real estate ownership
rights. The expropriation of real estate may be executed if public goals cannot be
realised in a way other than by depriving or limiting someone’s rights to the real
estate, and these rights cannot be purchased by means of an agreement. A district
governor, who executes tasks within the scope of government administration, is
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the right organ with regard to the expropriation matters. In this case, the public
goal is establishing and maintaining cemeteries (Article 6, point 9 of UoGN).
Expropriation of the ownership rights to real estate shall be executed in return for
compensation to the expropriated person equivalent to the values of lost rights.
The basis for determining the compensation is the market value of the real estate
specified by a real estate appraiser.

In an appraisal report on the real estate intended for cemeteries and expropri-
ated by means of an administrative decision, a compulsory and fundamental task
of an appraiser is to refer to the principle of advantage included in Article 134 of
UoGN. While determining the market value of real estate, the appraiser should
take into consideration primarily its type, location, manner of use, intended use,
condition of the real estate and the current shape of prices in real estate trade.
The value of the real estate for compensation purposes is specified according to
the current manner in which it is used, if the intended use of the real estate,
consistent with the purpose of expropriation, does not cause a growth in its
value. If the intended use of the real estate, consistent with the purpose of
expropriation, results in the growth in its value, the real estate value for compens-
ation purposes shall be determined according to an alternative manner of its use,
resulting from this intended use. There are two possible groups of solutions while
determining the value of the real estate intended for cemeteries, making up two
basic scenarios, i.e.:

1. No, without an advantage: Current manner of use > Alternative manner of use;
2. Yes, with an advantage: Current manner of use < Alternative manner of use.

In the case where the current manner of real estate use differs from its intended
use following the purpose of expropriation, different market analyses should be
made for the condition corresponding with the current manner of use of the real
estate and the condition matching the intended use in accordance with the purpose
of expropriation. If the results of the analyses of real estate transactional prices
corresponding with the current manner of use and intended purpose of the real
estate following the purpose of expropriation indicate prices at a similar level,
separate valuations should be conducted and a higher value of the real estate should
be taken as the basis for the valuation of compensation. However, if the results
of the analyses of real estate transactional prices corresponding with the current
manner of use and intended purpose of the real estate following the purpose of
expropriation indicate prices at different levels, the valuation should be conducted
on the basis of the analysis indicating a higher level of prices.

UoGN indicates correctly that if the intended use of the real estate — public
goal as the purpose of expropriation — causes its value to grow, then the market
value shall be determined according to the manner of use resulting from this
intended use (Bieniek et al. 2012: 798). In this case, the directions specified in
the Judgement of the Supreme Administrative Court of 8 April 2016, sygn. |
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OSK 1686/14, seem to be of particular importance: “If the value of the real estate
determined according to its intended use for the purpose of expropriation is higher
than the value specified according to its current manner of use, the legislator shall
grant the expropriated persons the advantage right in the form of establishing
compensation on the basis of the intended use of the real estate — according to the
criteria which increase the real estate value. The expropriated persons are entitled
to compensation adequate to the existing possibilities of developing the real estate,
since the value of the real estate is determined not only by its current manner of
use, but also by the entire range of possibilities of using it within the existing law”.

Let’s look at some examples for each of the scenarios. In the first group of
solutions, there is a no advantage rule. There may occur a scenario in which
real estate is intended for single-family residential housing, and one of its parts
becomes expropriated in order to realise an investment related with establishing
a cemetery. In such a case, the market value of the real estate intended for
residential housing and the market value of the real estate intended for a cemetery
should be appraised, and a higher value should be chosen: most frequently
MVRH>MVCM, thus the current manner of use > the alternative manner of use.
In the second group of solutions, there occurs an advantage rule. There may be
a scenario in which the real estate is intended for agriculture and one of its parts
is expropriated for an investment related with establishing a cemetery. In such
a case the market value of the real estate intended for agriculture and the market
value of the real estate intended for a cemetery should be appraised, and a higher
value should be chosen: most frequently MVA<MVCM, thus the current manner
of use < the alternative manner of use.

5. Conclusions

The issue of expanding and establishing cemeteries in Poland is growing, despite
a partial change in the forms of burying the deceased. Gminas are obliged to
provide public services to all the inhabitants, yet the accessibility of these
services might be more and more frequently limited due to the lack of burying
places on municipal cemeteries on the area of a given gmina (NIK 2016: 13).
On the other hand, gminas do not undertake actions in order to eliminate the
accessibility barrier for burying places by expanding existing cemeteries or
establishing new ones, as well as by making inter-gmina agreements which
would enable the functioning of a common municipal cemetery for more than
just one gmina. The author of this work has also indicated planning limitations
for localising new cemeteries, especially in big cities, as well as the problem of
purchasing land for cemeteries. Dividing the process of setting up or expanding
cemeteries into two crucial stages: localisation and purchasing of land (nego-
tiations or expropriation, in case of a failure in negotiations), does not seem to
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be an effective solution. This may result from the existence of location damage
and the fact that its regulation takes place in the proceedings which are separate
from land purchase. Furthermore, there occur situations in which real estate
owners formulate expectations concerning the purchase price of land including
the value of the location damage which they have not suffered. The expectations
concerning the sale price offer are based on potential possibilities (not realised
before) of using the real estate before a change in the local spatial development
plan. In the negotiation process between a gmina and a private entity, carried out
for the purchase of land intended for cemeteries, it has been proved that the gmina
must assume the cost of the investment at approximately 55% of the purchase
price of land intended for single-family housing on a given local market.
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NEGOCJACJE, WYWLASZCZENIE I ODSZKODOWANIE
W PROCESIE ZAKLADANIA CMENTARZY W POLSCE
ZARYS PROBLEMATYKI

Zarys treSci: W opracowaniu podjeto problematyke funkcjonowania nietypowego ryn-
ku nieruchomosci niezabudowanych przeznaczonych pod cmentarze. W Polsce wyste-
puje potrzeba powigkszania i zakladania nowych cmentarzy. Nieliczne gminy potrafia
skutecznie przeprowadzi¢ takie inwestycje. Najwicksze trudno$ci wystepuja w miastach.
Celem niniejszego artykulu byto zarysowanie problematyki negocjacji, wywlaszczen
1 odszkodowan w procesie realizacji inwestycji w Polsce. W procesie negocjacji pomiedzy
gming a podmiotem prywatnym realizowanym dla nabycia gruntow przeznaczonych pod
cmentarze dowiedziono, ze gmina musi zaktada¢ koszt realizacji inwestycji na okoto 55%
ceny zakupu gruntéw, przeznaczonych pod zabudowe mieszkaniowa jednorodzinng na
danym rynku lokalnym. W opracowaniu wskazano na ograniczenia zwigzane z lokalizacja
inwestycji w miejscowych planach zagospodarowania przestrzennego oraz ograniczenia
w zakresie efektywnego przeprowadzenia rokowan o nabycie gruntdéw przeznaczonych
pod cmentarz w drodze umowy. Wskazano, ze gtéwnym problemem jest szkoda lokaliza-
cyjna (zaistniala lub nie), ktéra w znacznym stopniu przyczynia si¢ do zablokowania try-
bu umownego wykupu gruntu i zasadniczo komplikuje i przeciaga w czasie zakonczenie
procedury wywlaszczeniowej.

Stowa kluczowe: wywlaszczenie, odszkodowanie, cmentarze, Polska.
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