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I

The problem  of jud icia l reason ing  w ith  re fere nce  to  the  evaluation  
of proofs is ev iden tly  im portant from severa l points of view . In fact, it 
is a k ey  prob lem  for the gene ra l the o ry  of decision-m aking, for the 
theo ry  of the  sta tem en t of re asons in the  judgm ent, for the  legal theo ry  
of evidence and proof, and for the p roc edu ra l theo ry  of the ro le of the 
judge as to the search of jud ic ia l truth.

N evertheless, and in sp ite of its g re a t im portance, it is easy  to see 
th a t such a problem  has been stud ied  m uch less than  necessary .

The genera l theo ry  of decision-m ak ing has studied b road ly  and  de e-
p ly  the  in terp re ta tio n  of the  ru le  of law  (w ritten ru le  or precedent, 
accord ing to the seve ra l systems), paying a tte n tion  to  the  logic of p re s -
crip tive  sta tem ents, to  the  sem an tics of legal norm s, to the  fea tu res of 
legal reason ing  about norm s, and so on. This theo ry  has ye t studied  
ve ry  little  the  struc tu re  of the judgm ent on the  facts in issue  and the  
evaluation  of proofs. The old and trad itional opinion is still w ide-
spread, according to w hich the  „fact" is „posed" as a m inor prem ise  in 
the  judicial syllogism , and the  logical fea tu res  of such  a „posing the  
prem ise of fac t" a re  left ou t1.

A s far as I know, th e re  are  only few  exceptions to the  gene ra l lack

* Lecture g iv en  at the F acu lty  of Law and A dm in istration of the  U niversity  of  
Łódź, on O ctobcr 6, 1982.

1 I do not consider here the approaches that, depending  on  particular ph ilosoph-
ica l v iew s, rule out the. p ossib ility  of a lo g ica l reason ing  about the facts in issue,  
and lea v e the judgem ent on the facts to a „hunch" or „intuition" or „moral certi-
tude" of the judge. M oving  from the assum ption that it is usu ally  ascribed to intu i-
tion  w hat is not exp la ined  rationally , I consider all „intu itive" accounts of the  pro-
blem  as non-exp lanations.



of a tten tion  tow ards this problem 2. A m ong these, I m ust rem em ber some 
essays by W róblew ski, w he re  c lear poin ts are  fixed for a co rrect a na ly -
sis of the  prob lem 3.

The legal theo ry  of ev idence and proof has studied  b road ly  (even 
if no t a lw a ys deeply) the  ru les of evidence, the  m eans and  the p ro cee -
dings of proof4, bu t it has stud ied  ve ry  little  the  evaluation  of proofs5.

T ake for ins tance  the principle  of free  evaluation , w hich is still m ore 
w idesp read  in Eu ropean legal system s. It is a key po in t in the  h isto ry  
of civil and  crim inal p roce du re0, but still now  it w orks negative ly  (i.e.: 
to  ru le  out the  system  of legal ru les  abou t proofs), ra the r than  positi-
vely.

Fu rtherm ore , to  the  ex ten t th a t it got rid  of legal (or formal) rules 
for the  evaluation  of proofs, ye t w ithou t rep lacing  them  w ith logical 
or cogn itive  rules, it has le ft room  for irra tional, em o tional or intu itive  
ideas of the  judgm en t on the  facts.

1 canno t show  it in de tail, bu t m ost of com m onplaces about the  
i n t i m e  c o n v i c t i o n ,  t he c e r t e z z a  m o r a l e ,  t he f r e i e  B e -
w e i s w ü r d i g u n g ,  t he s a n a  c r i t i c  a, and so on, a re  lacking 
in a „positive" ra tional con ten t. In short, a lm ost all th e analys is abou t 
the  princip le  of free  evaluation  end up by  giving the judge a d iscre tio -
na ry  and  unlim ited pow er to e valua te  proofs freely, w ithout requiring  
him the  use  of logical and objective  crite ria  in such an evaluation7.

2 See e.g. J. R o e d i g, Die Theorie  der gericht lichen  Erkenntn isverfahren,  Berlin—  
— H eidelberg— N ew  York 1973, p. 158; K. E n  g i s c h ,  Logis che S tudien zur G es et -
ze sanw end ung,  H eidelberg  1960, p. 89. See  a lso  M. T a r u f l o ,  C e rtez z a  e probabil i tà  
nei le  presunzion i,  „Foro ita lia no” 1973, 5, p. 95 and i d e m ,  La m ot iva zion e della  
se n le nza  c iv ile ,  P adova 1975, p. 238.

3 See ch iefly  J. W r ó b l e w s k i ,  Facts in Law,  „Archiv (uer Rechts- und So- 
zia lph ilosophie"  1973, 59, p. 171 (now published  in I d e m ,  M eaning  and Truth in 
Judicia l Decision,  H elsink i 1979, p. 113) and i d e m ,  The P roblem ol the  So-cal le d  
Judicia l Truth  ([in:] ib idem ,  p. 166)

4 About the European system s se e  the general outline  by  H. N a g e l ,  Die Grund- 
zuege  des Bew eisrech ts im  europäischen  Zivi lpr ozess,  B a d e n -B a d e n  1967. See  a lso  G. 
A. M i c h e l i — M. T a r u f f o, L'administ ra tion d e  la p r eu v e en dro it jud ic ia ire,  [in:] 
T ow ards  a Just ice  w i th  a Human Face,  A ntw erpen— D eventer  1978, p. 105. For socia-
list system s se e  W . B r o n i e w i c z ,  Os se rv azion i  sui me zz i  di  pr o va  nel pro cesso  
c iv i le  dei  paes i socialisti ,  [in:] Studi in onore  di E. T. Liebman,  vo l. 2, M ilano 1979, 
p. 951.

5 The c lassica l work on the subject is F. G o r p h e ,  L'apprécat ion de s p re uv e s  
en justice,  Paris 1947, but it is  by  now  rather old  and m eth odologica lly  unsound.

8 See ch iefly  M. N  o b i l i ,  U principio  de l  libero  conv in cim ento  del  g iudice,  M i-
lano  1974, and G. W a l t e r ,  Freie Be weisw ürdigung,  Tübingen  1979.

7 See N o b i l i ,  op. cit., p. 3, 8; M. T a r u f f o, P rove  a tipiche e  conv in cim ento  del  
giudice,  „Rivista  di diritto processuale"  1973, p. 399. Generally, the  attem pts to shape  
rules for the evalu ation  of proofs drawing them  from the idea  of „scientific  proof”



This trend  is confirm ed also in the  theo ry  of the  sta tem en t of re a -
sons in the  judgm ent, since the comm on app roach  is not in the sense 
of requ iring  an analy tic  and logica lly  valid  argum en t as a checkable  
basis of the  judgm ent on the fac ts8. It depends on m any  reasons, am ong 
w hich an  im portan t one  is the  lack of a c lear and ra tiona l analy s is  about 
the  crite ria  and the m ethod of the  evaluation  of proofs.

F inally , the  genera l theo ry  of process has stud ied  the role  of partie s 
and  of the  judge in the p roceeding  as to  the  collec tion of ev idence, bu t 
it did no t study w hat happens in the decision-m aking.

In particu lar, it did no t study  if and how  the  struc tu re  of the p ro -
ceeding, and  the w ay  in w hich the parties  and the judge play their  r e -
spective  ro les as to the co llec tion of evidence, have  an in fluence on the 
judge 's reason ing  w hen he  eva lua tes the proofs a t the  m oment of de- 
cision-m aking9.

Even if the  im portance  of these  problem s is ev iden t not only in the 
gene ra l theo ry  of law  and  of process, bu t also for the  daily  adm in istra-
tion of justice , of cou rse  I canno t app roach  here  all its features, not 
even  sum m arily. Then I shall lim it m yself to analy sing  one point, w hich 
in my opinion is ve ry  im portant, bu t to  w hich nobody —  as far as I 
know  — has ever paid enough  a ttention.

II

The po int is if there  is a connection, and w hat so rt of connection it 
m ay be, be tw een the s truc tu re  of the p roceeding and the eva luation  of 
proofs in the decision-m aking.

Intuitive ly, it seem s tha t such a connection should exist, if only w e

have not g iven  c lear outcom es: see  V. D e n t i, Scientilicitd, della  pr o va  e  libera  
valu ta zio ne del  g iudice ,  „Riv ista di diritto processuale"  1972, p. 414. In so cia list coun-
tries, the  problem  is  posed  in a rather different w ay, sin ce  the principle  of the  „ma-
terial or „objective  truth" se em s to be a more so lid  reference point, at least for  
th os e  who share the m arxist-len in ist idea  of jud icial truth. See . L. J. G i n s b u r g, 
O b jec t iv e  Truth and  the  Judicia l Process in Post -Sta linist Sov ie t  Jurisprudence,  „Am e-
rican Journal of Com parative Law” 1961, 10, p. 53; A. J. T r o u s s o v ,  Introduction  
à la théorie  de  la p re uv e  judicia ire,  french translation , M oscou 1965, p. 13; J. G w i a -
z d  o m о  r s к i, M.  C i e ś l a k ,  La p r e uv e  jud ic iaire  dans les p a y s  socia li stes à l 'épo-
que contemporaine,  „Recueil de la So ciété  Jean Bodin" [Bruxelles] 1963, vo l. 19, La 
pre uv e,  p. 68.

8 See T a r u f f о, La motivazione.. .,  p. 437.
• Som e suggestio ns m ay be found in  J. T h i b a u t ,  L. W a l k e r ,  Procedural  

Justice.  A  Psy chologica l  A nalys is ,  H illsdale, N. J., 1975, though  the w hole  work  is  
biased  in favor of the  Am erican  adversary  system .



think  over the  fact tha t the  p roc ess is o rien ted  tow ards the  judgm ent, 
and  tha t evidence  collected in the  cou rse  of the p rocess is intended to 
be the basis of the  judgm ent on the  facts in  issue.

From  th is point of view , w e canno t believe  tha t the  evaluation  of 
proofs is com pletely independent of the fea tures of the proceeding, not 
only because  ru les of ev idence hav e an in fluence upon the judgm ent 
(w hich is obvious, f.i., w hen an item  of evidence  is legally  inadm issible), 
bu t also because  the  m odel of the process, and the  w ay  in w hich the 
parties and the judge p lay the ir role  in it, d e term ine „differen t deci-
sion-m aking prob lem s" in the several cases.

The com parative  analy sis confirms it: f.i., the  definition of „judicial 
tru th " changes deeply if w e consider the  adv e rsa ry  system  -m astered 
by parties- or the  inqu isito rial system , o rien ted  tow ards the search  
of m ateria l truth, chiefly by  m eans of the judge 's pow ers10.

To c lear up m y thought, the analys is of some typ ical ,,decision-m a- 
king prob lem s" m ay be useful, d istinguishing them  accord ing to  the 
p rocedu ra l situations from w hich they  follow.

Then, I shall consider tw o p rocedu ra l factors w hich have an influen-
ce in  shap ing these  situa tions.

M y aim  is to show  how, w hen the  type  of p roceed ing and the  m e-
thod of collecting evidence  a re  different, also the  decision-m aking p rob -
lem th at the judge has to solve changes correspond ingly.

1. W e have a first type-situa tion  w hen  there  is on ly one item of 
evidence  on the  fac t tha t m ust be  proved. If the  proof has a positive 
outcome, it m ay seem  that there  are  no pa rtic u lar problem s of ev a lu a-
tion: the judge determ ines its p roba tive  value  and, if such a va lue  re a -
ches a sufficient deg ree  of p roba b ility11, the fac t is „ judic ia lly  true".

A s a m atter of fact, th ings a re  not so simple, because  the decision- 
-making problem  has different fea tu res in the  seve ra l cases.

F irst of all, w e m ust d istinguish if the  evidence w as proposed  by 
a p ar ty  or it w as o rdered  by the judge on his ow n motion.

10 About the idea of judicial truth in the adversary  system s see , a lso  for a bi-
bliography, M. T a r u f f о, II p ioc e s s o  c iv i le  „adversary " nel l'esperienza  americana,  
P adova 1979, p. 44.

11 S trictly  speak ing, th e  probative  va lue is  the  degree of log ica l or statistica l  
probability ascribed by the judge to the statem ent of fact that is the outcom e of the  
proof. Soch a defin ition assum es a rationalisation of the ev alu ation  of proofs that  
fo llow s the log ica l m odel of inductive  in ference based on probability  standards. On  
th is top ic see  A. S t e n i n g, B evisvär de,  Uppsala 1975, M. T a r u f f o ,  Sludi sulla  
ri lev anz a  del la  prova ,  Padova 1970, p. 231; V. C. B a l l ,  The M oment of T ru th : Pro-
babi l i ty  T he ory  and  S tandard  ol  Proof,  „Vanderbild t Law Review " 1961, 14, p. 807.



la ) In the fo rm er case, since the pa rty  aims at p rov ing  the account 
of the  fa ct tha t is favorable  to  h  e r s e 1 f12, evidence  is ,,p arty -o rie n te d” . 
It m eans tha t evidence  does not aim  a t show ing the  „ob jective” or „m a-
teria l tru th ” of the  fact, bu t a t p rov ing  the  accoun t of the fact w hich 
the party  sta tes  in order to  m ake her claim  founded.

In this case, if the  judge limits him self to  determ in ing  the  p robative  
value  of the  proof (f.i. b ecause  he is bound to base his judgm en t on 
ev idence  offered by  parties: see  art. 115 of the  ita lian  code of civil 
procedure), and he founds the  „ judicial t ru th ” on th is value , the  con -
sequence  is th a t w e ha ve  not an „objec tive  truth " , bu t a „pa rty -o rien -
te d ” tru th  tha t is considered  as it w ere  a „m ateria l tru th".

A s a rule, accord ing to  the  p rinciple  of free  evaluation, the  judge 
is though t to be a llow ed to  d raw  on his ow n m otion some e lem en ts 
of proof from o ther sources, and  it could m ake the  judgm ent on the 
fac ts „m ore ob jective". N evertheless, it is often im possible (i.e. w hene -
ver ev idence  offered by  a pa rty  is the only  source  of conviction), and 
the  judge often does not w orry  over search ing  the  ob jective  truth, and 
he  limits him self to  judg ing accord ing to  the „party -tru th ".

lb ) In the la t te r  case, evidence  is „ ne u tra l”, since the judge aim s 
a t search ing  the  ob jec tive  tru th  of the  fact. H ere  the  definition of the  
p robative  value  m ay be su ffic ient to  de term ine  the  judic ia l t ru th 13.

N evertheless , there  is the danger that, since ev idence  is „coming 
from  the  judge", he  tends to  overestim ate  its p roba tive  va lu e 14.

Then, an im portan t variab le  in such a judgm ent is w ethe r the p a r-
ties had, or not, the  oppo rtun ity  to know  and to  discuss p re v iously  the  
evidence  and its p robative  outcome, and  then  to g ive  the  judge critical 
elem ents for its evaluation . H ere  the  legal princ iple  of the  con trad ic to ry

15 It is particu larly evident w hen  the party w ho proposes an item  of ev iden ce  
m ust a lso  state p re cise ly  its „object" (see e.g. art. 244 of the  ita lian  code of c iv il  
procedure). It m eans, in fact, that the  purpose of ev id en ce is  not —  quite generi- 
ca lly  —  to prove „a fact", but to prove the truth of a statem ent of fact which  is 
iix e d  by the parly  who offers the ev idence: such a statem ent is obviou sly  favorab le  
to the party's in terest.

11 H ere the assum ption is that the judge does not state  in advance an account
of the  fact as „object" of the  ev iden ce, or, if he  does it, the  statem ent of the  fact
is not party-oriented, but aim s at being  „neutral" or „objective" .

14 It should not happen if the  judge applies str ictly  the ru les o l inductive  log ic  
and probability standards. The danger arises from the fact that the evaluation  of  
proofs is often lo ose  and open  to subjectiv e  attitudes.



betw e en  p ar ties13 appe ars as a ra tional p rinc ip le  for the p rope r e va lu -
a tion  of proofs.

W e m ust now  in troduce the  key  d istinction -m ade chiefly by 
W róblew ski- betw een  „facts descrip tive ly  determ ined" and „facts 
evaluative ly  determ ined" ie. W hat w e have said till now  is va lid  for 
the  first kind of facts, bu t if the m atter is of proving a fact e va lu a tive ly  
determ ined things turn  m uch m ore complicated.

T ake f.i. ev idence  of „facts tha t m ake the  cohab ita tion  of husband  
and w ife unbeara b le" as a ground for jud ic ia l sepa ra tion  (see art. 151 
of the  ita lian  civil code).

A s to ev idence  of „facts" in a str ic t sense there  is no problem, and 
w hat w e said before is valid . The problem  concerns the im possibility  
of the cohabita tion , w hich depends ev iden tly  on a valu e  judgm ent 
about „facts".

In the case  (la) of ev ide nce offered by a party, the pa rty  aims at 
proving no t on ly her ow n accoun t of the „facts” in a s tric t sense, bu t 
chiefly a t founding her ow n value  judgm ent about the seriousness of 
the facts and their incom patibility  w ith the cohabita tion of husband 
and wife.

In this case, if the judge is or thinks to be bound to evidence  com-
ing from the party , he w ill consider as „judicia l t ru th ” both the  party - 
-oriented account of the  facts, and the  party -o rien ted  va lue  judgm ent 
abou t the facts.

N evertheless , he m ight ag ree  w ith the  „ truth  of the pa rty "  abou t 
the descriptive  elem ent of the „facts", but not w ith  the value  judgm en t 
of the pa rty  about them. Therefore, he  m ight m ake a valu e  judgm ent 
by himself, on the basis of his ow n values, about the  im possibility  of 
the cohabitation.

Fu rtherm ore , if the o ther pa rty  had the oppo rtunity to discuss the 
evidence  and th en  to m ake her ow n value  judgm ent about the  facts,

15 See ge nerally  M. C a p p e l l c t t i ,  Fundamenta l Guaran te es ol the  Parties In 
C ivi l  Proceedings,  [in:] Fundamenta l G uaran tees ol the  Parties in C ivil  Lit igation,  
M ilano— N e w  York 1973, p. 746

16 See W r ó b l e w s k i ,  Facts... W rôblew ski's c lassification  of facts is  m ore com -
plex , s ince  facts can be determ ined in three essentia l m anners: descrip tive  or evalua-
tive; po sitiv e  or neg ative; sim ple  or relational. For m y purposes the v ery  essentia l  
opposition is the first one; the second  one, in fact, m ay be le s s relevant from the  
point of v iew  of the evaluation  of proofs, or it m ay be absorbed by the fact that  
w h en  there are tw o opposite  proofs, the outcom e of one of them  is a p ositive  sta-
tem ent of the  fact, and the outcom e of the other is a n eg ative  statem ent of the  sam e  
fact. B esides, I m ay lea v e out the third opposition  both for the sake of p la inness,  
and particu larly because the problem s of facts determ ined „in a relational w ay" co n-
cern  ch iefly  the in terpretation of the  ru le of law  (or of several rules), rather than the  
determ ination of the truth or fa lsen ess of a fact.



the  judge has to choose betw een  opposite  value  judgm en ts m ade by 
parties.

In the case  (1b) of evidence ordered  by the judge, not only the 
„descriptive  know ledge" of the facts, but also the  value  judgm ent 
about them  are tenden tia lly  „neu tra l". It m eans tha t the judge is incli-
ned to se arch  the ob jec tive  tru th  of facts in the s tr ic t sense, and also 
to m ake a neu tra l evaluation  of them. It also m eans tha t the  values of 
the judge becom e c rite ria  of ą  value  judgm en t tha t is neu tra l by defi-
nition.

N evertheless , if partie s had the oppo rtunity to discuss the ev id en -
ce, and then  to m ake the ir ow n value  judgm ents about the  facts, the 
judge m ight choose betw een  opposite  party -o rien ted  value  judgm ents, 
in opposition w ith his ow n value  judgm ent. In short, th ere  m ay be a 
choice am ong th ree  value  judgm ents (two m ade by  parties, and the 
third one by the  judge) about the  sam e facts.

Ill

2. The second type-situa tion  is w hen on the  fact th ere  are  opposite 
items of evidence: the form er, proposed by the plaintiff, w hich aims a t 
p roving the tru th  of the fact; the la tte r , proposed by the defendant, 
w hich aims a t proving its falseness. Such a s itua tion  is typ ical of the 
p rocedu ra l system s that follow  the „ adv ersa ry  p rincip le”17.

Since the item s of ev idence  are  „party -o rien ted", the y  g ive  partisan  
and opposite accoun ts of the fact. C onsequently, the  decision-m aking 
problem  is to choose betw een  the  „ truth  of the plaintiff" and the „ tru th 
of the defendant” . H ere  the  logic of the judgm ent is not only the logic 
of p robab ility  of the  sta tem en ts of fact, bu t the  logic of the  choice 
betw e en  tw o sta tem ents of the sam e fact, th a t a re  opposite in their 
con ten t18.

Such a choice m ay be  pu t a t d ifferen t levels, tha t is:
a) at the level of the re lia bility  of proofs taken  one by one. It re qu ires 

a com parative  evaluation  of the deg ree  of p robab ility  of the 
sta tem ent of tru th  of the fact, and of the degree  of p roba bility  of 
the s ta tem ent of its falseness. T he s tatem ent w ith  a h igher degree 
of logical or s ta tistica l p robab ility  is „ judicia lly  true".

17 See supra n. 10, and T h i b a u t ,  W a l k e r ,  op. cit., p. 28.
18 In general se e  G. G o t t l e i b ,  The Logic o l Choice,  London 1968; See a lso  

R о e d i g, op. cit. ,  p. 112, 148, and i d e m ,  Die Dc nk lor m de r A l te r na t iv e  in der  
Jurisprudenz,  B rün— H eidelberg— N ew  York 1969.



b) a t the level of the crite ria  of evaluation . The choice of the judge 
m ay concern  not direc tly  the  cred ibility  of the proof (f.i. of the  
w itness), bu t the  crite ria  of inductive  know ledge of the  facts. A c-
cord ing to  w ether the  judge th inks valid  one or ano ther rule  of 
comm on sense or of inductive logic, the outcom e of the  judgm en t 
of fact m ay cha nge1”. This is particu larly  the case  w hen ev idence  
is not d irec t or „m ateria l", bu t indirect or „c ircum stan tial". In the 
la tte r  case, w hat counts m ore is the inductive inference  from the 
fac t d irec tly  p roved to the fact th a t m ust be indirec tly  (inductively) 
know n by the judge as „m aterial" for the case20.
If the m atter concerns facts ev alu at ive ly  determ ined, the opposi-

tion m ay be not a t the level of the truth or fa lseness of the fac t des-
crip tive ly determ ined, but p roperly  a t the level of its evaluation .

In the exam ple  of „facts w hich m ake the  coha bita tion  unbearab le" , 
it m ay happen  tha t:
a) the  opposition is betw e en  tru th  and fa lseness of the „facts" descrip -

tive ly  determ ined, or
b) there  is no opposition about the tru th  of the  facts, but the opposi-

tion is about the ir capacity  to m ake the cohab ita tion  unbearable .
In the case b), the problem  that the  judge has to solve is no t cogni-

tive, since the partie s ag ree  on the tru th  of the fact, but e va lua tive  in 
a proper sense . It m eans that the  judge m ust choose betw een  the  value  
judgm ent of the  plaintiff and the  value  judgm ent of the  defendant 
about the sam e „facts".

In this case th ere  is no problem  of determ in ing  the  h igher probab i-
lity  of a s tatem ent of fact, and the problem  is of choosing the p revailing 
value  to take  as a ground  for the evaluation.

The fundam ental principle  of the  ad versary  system  com pels the  jud -
ge to choose only betw e en  the opposite accounts of the fac t g iven  by 
parties, assum ing tha t the „ truth " of one of them  m ust be  taken  as ju -
dicial tru th 21. It m eans tha t for facts descrip tive ly  determ ined the  judge 
cannot choose a „third" account of the facts, and  also tha t for facts 
ev a lu ative ly  determ ined he canno t choose a „ third and n eu tra l” e v a -
luation of them 22.

19 About tho problem  of ru les or criteria of inductive  evaluation  of facts see  
generally  T a r u f f o ,  C e rtez za  e probabi lity ..,,  p. 89; i d e m ,  La motivazione.. .,  p. 243; 
M. N o b i l i ,  N u o v e  po lem ic he su lle  co side tte  „massime d'esperienza",  „R ivista ita- 
li'ina di diritto p r oc ess ib le  pénale" 1969, p. 123; J. L o e b e r ,  Die V e r w e rtu ng  von  
Er/ahrungssä'.zen durch den  Rich ter im Z ivi lprozess,  K iel 1972.

20 Se e ge ner ally  T a r u f f o ,  Sludi su 11a rilevanza...
21 See n. 10.
22 The point is clear in the „classical"  account of the  adversary  system : se e  e.g.  

P. W e i l e r ,  T w o M ode ls  o l Judic ia l Decision-M aking,  „The Canadian Bar R eview"



3. The third type situation  is w hen, besides opposite ev idenc es co -
ming from the parties, there  is on the  fact some evidence  o rdered  by 
the judge. Such a situa tion  is typical of the so-called „m ixed” or „ in -
qu is ito ria l” system s, w here  the judge m ay or m ust w ield p robative  
pow ers on his own m otion23.

Since the decision-m aking problem  is to judge on the basis of dif-
fere nt evidences, it is a prob lem  of choice am ong differen t accoun ts of 
the fact. Yet w e have  here  a fu rther e lem ent in  com parison w ith  th e  
ad versa ry  situation . It is given by the  ex is tence  of ev idence  that is 
„ ne u tra l” by definition (or „non -partisan”), and  that, consequently , 
should be close to  the „ob jec tive  tru th ” of the fac t m ore than „pa rti-
sa n” ev idenc e  m ay be. M oreover, there  is the possibility  tha t the  jud -
ge chooses a „ th ird” solution, d ifferent bo th of the plaintiff's  and the 
defendan t's ones24.

A bou t ev idenc e  com ing from the  judge, w e m ay ha ve tw o basic 
cases:
a) ev ide nce  from the  judge agrees in its outcom e w ith evidence from 

a party ;
b) ev idence  from the judge does no t ag ree  in its outcom e neither w ith 

the plaintiff 's  one, nor w ith the defendan t's one.
In the  case a), ev idence  com ing from  the  judge streng then s ev id en -

tly  the  p robative  value  of the par ty  ev idence w ith  w hich it agrees, 
because  there  are  two items of ev idence for an account of the  fact and 
only one item  for the  opposite one, and bec ause  the „ n eu tra l ity” of the 
judge 's  ev idence  determ ines the  choice  of the  judge abou t the judicial 
tru th  of the  facts.

In the case  b), ev ide nce  com ing from the  judge g ives the th ird chan -
ce  of judgm ent. H ere  the  s tructu re  of the  decision-m ak ing problem  
changes, because  the  choice is no m ore betw een  tru th  and fa lseness of 
the  fact, bu t am ong th ree  different accounts of it. Fu rtherm ore , these

1968, 46, p. 412. N everth eless, it turns uncertain and debatab le  w hen  the judge is  
considered  as a law-finder or as a prob lem -solver  w ho m ust be a ctiv e  in the search  
of a just and inform ed decision: s ee  T a r u f f o , II pr oce ss o  c iv i le  „adversary"... ,  
p. 138.

23 See generally  D. B r u o g g e m a n n ,  Jud ex  sla tu tor und jud e x  inves tiga tor,  
B ielefeld 1968; B. C a v a l l o n e ,  I po teri  di inizia l iva  ist rul toria  del  g iudice  c iv ile ,  
M ilano 1968; V. D e n t i, L'evoluzione del dirit to  delie  pr ov e  nei proce ssi  c iv i li  con-  
lemporanei,  „Rivista di diritto processuale"  1965, p. 46.

14 Here and in the follow ing, the  idea of judge's „neutrality" is  c lo se ly  rela tive  
and functional, s ince  it m eans o n ly  „non-partisanship" of the judge in the search of
ev id en ce  and in m aking  judgm ents, cog n itiv e  of evalu ativ e , about the facts in issue.  
C onsequently , I do not assum e any general idea or ideolog ica l delin ition  of the  neu-
tra lity  of the  judgg in the leg al system  or in the social order.



th ree  accoun ts are  not hom ogeneous, because  tw o of them  are  ty p i-
ca lly  „p artisa n”, w hile the  third one is „nonpa rtisan” .

Also in this situation , the problem  is different for facts descriptively  
determ ined and for facts eva luatively  determ ined.

For the first ones, the case a) increases the p robab ility  of the tru th  
or of the fa lseness of the  fact, w hile  the  case  b) re quires  to de term ine  
w hich among the  th ree  accoun ts of the fac t has the h ighest deg ree  of 
probability .

For the  second ones, in the  case  a) ev idence  coming from the  judge 
streng the ns  the evaluation  proposed by one of the parties, and, adding 
a „non-partisan” evaluation , solves the eva lu ation  problem . In the case
b), evidence  com ing from the  judge introduces a „ th ird” and ,,non-par- 
tisan" value  judgm ent: so it w idens the ra nge of the  ev alua tiv e  choi-
ces of the  judge, and  it m akes possible a value  judgm ent th a t does not 
ag ree  e ith e r w ith the  plaintiff's  one or w ith the defendant's one.

IV

A fter having seen the m ain types of decision-m aking situa tions, w e 
m ust now  underline  tha t jud ic ia l reasoning in the  evaluation  of proofs 
does no t depend only on the kind of the  decision-m aking problem , but 
also on the fea tu res of the ev ide n tia ry  m aterial subm itted to  the jud -
ge's evaluation . Such fea tu res depend, in the ir turn, on the technique 
of ev idence  collection, and chiefly:
a) on the  exam ination  m ethod used in the  trial, and
b) on w hat is ac tually  appra ised by the judge.

Exam ination m ethods m ay be rough ly divided into tw o kinds:
1) exam ination of w itnesses by the judge (free or bound to facts 

sta ted by the parties);
2) direc t exam ination by a p arty 's  law yer, possibly follow ed by 

a cross-exam ination.
The first m ethod m ay be  defined as non -partisan  because , ev e n  if 

ev idence  is offered by a pa rty  abou t facts s tated  by herself, the  judge 
tends to ob ta in from the w itness an  ob jective accoun t of the facts. Such 
a possib ility  increases if the judge can exam ine free ly the  w itness, 
because  in  such  a case  the exam iner is not bound to facts sta ted  by 
an in teres ted  party .

This method lessens the „partisa nsh ip” of the party -o rien ted  e v id e n -
ce, and increases the  „n eu tra l ity” of the  ev idence o rdered  by  the  jud- 
ne. The contra indica tion is tha t the collec tion of the items of ev idence 
m ay be  incom plete if the judge is not „a ctive” in the  exam ination  (be-



cause  he does not know  the facts, or because  he  is not in tereste d  in 
a careful search  of truth).

T herefore , this m ethod ensures a good deg ree  of ne u tra lity  of the 
proof, bu t it does no t a lw ays e nsu re  its „com pleteness" from the po in t 
of view  of the objective  tru th  abou t the  facts in issue.

The second m ethod is typ ically  „pa rtisa n” , because  the  law yer w ho 
exam ines the w itness aim s obv iously  at obtaining a confirm ation of his 
ow n account of the facts.

C onsequen tly, this m ethod incre ases the partisansh ip  of the party - 
-oriented evidence , and lessens the  ne u tra lity  of the ev idence  com ing 
from the judge. G enerally , it has a d irec t influence in shaping the de- 
cision-m aking problem , since it a l w a y s  gives the judge an one-sided 
accoun t of the outcom e of the proof.

This one-sidedness is coun terbalanced  by the cross-exam ination, 
w h ich aims a t w e aken ing the re liab ility  of the  w itness, or a t giving the  
judge an opposite one-sided accoun t of the facts, d raw ing it from the 
same w itness25.

The decision-m aking problem  is also influenced, because  the  outco-
me of the  m ach inery exam ination/cro ss-exam ination  is giving the  judge 
tw o opposite and one-sided series of evaluation  e lem en ts (descrip tive 
and /o r evaluative), d raw ing them  from the  sam e item of evidence . Then 
the evaluation  of the proof cannot be reduced m erely to  determ ining 
the p robab ility  of a sta tem en t of fact, bu t it im plies the choice betw een  
tw o opposite and one-sided series of sta tem ents abou t the fact.

The advan tage  of this m ethod m ay be  the m ore thorough  and com -
p le te  d iscovery  of tru th  (because m ade by  the  in teres ted  parties)28, 
eve n if the  judge m ust choose only betw een  tw o party -o rien ted  tru ths.

V

The other va ria n t tha t has an influence on the w ay in w hich proofs 
are  ev alua te d  is the  specific and m ateria l ob jec t of the  judge 's  ap p ra i-
sal, th a t m ay be  different acco rding to  the  p rocedu ra l fe atu res  of the  
connection betw een  proof and judgm ent.

25 In practice, the  real outcom e of cross-exam ination  depends both on its  leg a l  
regu lation (which m ay vary  considerab ly  in the several system s), and on the attitudes  
ol la w yers in i!s use or m isuse . See  gen erally , and for references T a r u f f o ,  II 
pro ces so  c iv i le  „adversary" ... ,  p. 29.

26 At least, th is  is the  m ost popular and trad itional opinion  about the scope of
cross-exam ination: se e  e.g. H. W i g m o r e ,  A  T reati se  on the  Ang lo-A mer ic an  S y s -
tem  ol  E vidence in Trials  at C ommon Law,  vol. 5, Boston 1940, p. 29.



If the judgm ent follow s im m ed iately the collec tion of ev idenc e  (i.e.: 
facts are  judged just a t the e nd  of the tria l hea ring devoted to the e x a-
m ination of w itnesses), the object of the eva luation  is the d irect and 
com plete perception  of the evidence, since the judge app raises all w hat 
he has heard  and seen a t the hearing . Such an app raisa l is m ade both 
on the s ta tem en ts and on the beha vio r of the w itness during his e xa-
mination.

As a m atter of evaluation , in this case  the s ta tem en ts m ade by the 
w itness on the fac t a re  accom panied by tw o g roups of con tex tual de -
m ents tha t a re  useful to appraise  p roperly  the re liability  of such s ta te -
m ents:
a) „ tex tual" e lem en ts g iven by the language u sed by the w itness, by 

the logical and sem antic n a tu re  of his s ta tem en ts (f.i.: con tra d ic to ry  
sta tem en ts, am biguities, and so on);

b) „behav io ra l" e lem en ts as em barrassm ent, re ticence , psychologica l 
reac tions (blush), and so on.
In this case the e valua tion  of proofs m ay be v ery  com plicated, b e-

cause it m ay imply severa l elem ents and several crite ria , bu t it has the 
adva n tage  of being c o m p l e t e ,  because  the judge can rea lly  use  all 
w hat m ay be re le van t for the p roper appraisa l of the proof.

If, on the con trary, the judgm ent does no t follow  im m ediate ly the 
tria l hearing, the e va lu ation  of proofs can be m ade only on the w ritten  
reco rd  of the  hearing . Sometim es tape-reco rd ings are  used, and in the 
U nited S ta tes the use  of v ideo tapes has been  p roposed27, bu t the norm al 
form of recording is still the  w ritten  one.

The main consequence  is tha t in this w ay the „behavio ra l" e lem ents 
of app raisal abou t the cred ib ility  of the w itness are lost. Even if the 
judge m ay o rder tha t such e lem en ts are  recorded, the ir  d irec t perc ep -
tion is lost all the same, and the reco rd is incom plete a ll the sam e, b e-
cause it cannot reproduce  all the behav io r of the w itness.

A s to the „ textual" e lem en ts, the evalua tion  of proofs depends on 
the regu la tion  of the record. C onsequently:
a) if the reco rd  reproduces all w hat w as said in the  cou rse  of the  e x a -

m ination, all these e lem ents are  re ta ined  and can be used for the 
ev alu atio n  of proofs.

b) if, on the con trary  (as it happens f.i. in Italy), the reco rd  is a sum -
m ary of w hat w as said in the  cou rse  of the exam ination, tw o im-
po rta n t consequences follow.
T he form er one is tha t m any textual e lem e nts a re  lost, and the la tter  

one is tha t the evaluation  is no t m ade direc tly  on the sta tem ents of the

17 Se>:: T. D о г с t, Trial b y  V id eotap e.  Can Justice  Be Seen to Be Done? „Tem ple  
Law Quarterly" 1975, 47, p. 25*>.



Witness, but on an accoun t of them  tha t is sum m arized, reorgan ized  and 
hand led  by the judge of the hearing.

Therefore , the  evalua tion  of proofs is sim pler, bu t m uch m ore sca n -
ty, failing m any of the  con tex tual elem ents, and it is la rgely  limited and 
p redeterm ined  by the judge that drew  up the  record. If, furtherm ore, 
the  judge of the reco rd  is not the sam e w ho decides the  case, or he does 
no t decide im m ediately (as it is often in Italy), the  gap betw een the 
re a lity  of the  proof and the m eans for its e valuation  becom es alm ost 
im possible to fill.

A s I hope to  hav e  shown, a theo ry  of judicial reason ing  in  the  e v a -
luation of proofs cannot leave  out of cons ideration  the fact tha t the 
fea tures of the decision-m aking problem s as to the  facts in issue  depend 
on severa l factors. Such factors, in their turn, depend on the genera l 
characte rs  of the  severa l p rocedu ral system s, on the  k ind of the facts 
w h ich m ust be p roved  in  the se ve ra l situa tions, and on the legal re gu -
lation of the tria l hearing  and of the  record.

Being of cou rse  im possible here  a com plete exam ina tion  of all the 
varia bles tha t m ay have a d ire c t or ind irec t influence  in shap ing the 
decision-m aking problem  in the  rea lity  of the  judgm ent, I w as com -
pelled to  lim it m yself to  sing le out the  m ost im portant am ong these  
factors, underlin ing  the  main consequences tha t m ay follow  from  their  
varia tion .

From  a m ore genera l point of view , tw o m ain suggestions m ay be 
d raw n  form w hat I have  tr ied to explain.

The form er is th a t  ea ch  theo ry  of decision-m aking on the  fac ts in 
issue is probably unsound, if it does not consider tha t th ere  is no t a sim-
ple and uniform  situa tion  as to  the judgm ent on the  facts, but there  
is a num ber of differen t situa tions in the severa l legal system s, or eve n  
in the  sam e legal system , acco rding to the kinds of facts tha t m ust be 
p roved  and to the  kinds of ev idence  used  by the  parties  and/o r by the  
judge. It does not mean, of course, tha t a genera l theo ry  of decision -m a-
king w ith  reference  to the  eva lua tion  of proofs is im possible, bu t tha t 
such a theo ry  m ust consider p roperly  all the differen t s ituations in 
w hich such an evalua tion  m ay occur.

The la tte r  suggestion is that ra tionality  in the evalua tion  of proofs, 
fa r from being a „pu re” idea, g ene ra lly  valid  in  all system s and in all 
situations, is a va lue  that needs to be  realized  and checked  by  severa l 
m eans in the  severa l cases, in a close connection w ith  the actual fea tu -
res of the  various  decision-m aking problems. H ere  again, it does not 
m ean tha t a genera l idea of ra tionality  cannot be defined, bu t only that 
such an idea m ust be  defined on the basis of a p roper ana ly sis of the



d ifferent decision-m aking situations. O therw ise , the danger is of spea-
king abstrac tly  of ra tionality  in the  e valuation  of proofs, ye t leav ing 
ac tually  room for sub jective  and in tuitive  evaluations , free  from any 
ra tional control,
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ROZUM OW ANIA PRAW NICZE I OCENA DOW ODÓW

Autor rozważa zagadnien ie  związku m iędzy dow odow ym i rozum owaniam i praw-
niczym i i w łaściw ościa m i procesu. Jego  analiza ma um ożliw ić  n ieupraszczające po-
de jście  do w ła ściw o ści tych  rozum ow ań oraz do postulatu ich racjonalności.

Przepisy regu lujące proces dow odzen ia  oraz określające  pozycję  sędziego  mają  
w pływ  na rozum owania dow odow e. Autor w yróżn ia  trzy typ y  sytuacji w p ływ ające  
na in teresujące go  rozum owania: (1) gdy  pow ołany jest jeden  dow od, (2) gdy  strony  
pow ołują  dow ody przeciwne, (3) gdy  poza dow odam i przeciw nym i stron sąd  pow ołu-
je sw oje  dow ody.

W  pierw szym  ty p ie  sytua cji istn ieją  dw ie  m ożliw ości, a m ianow icie  pow ołan ie  
dow odu przez stronę lub przez sędziego: pierw szą  jest nastaw iona na in teres strony,  
druga zaś jest z założen ia  neutralna. W  drugim typ ie  sytuacji strony przedstaw iają  
dow ody przeciw ne. Jest to cecha  procesu kontradyktoryjnego: prawdę pozw anego  
przeciw staw ia  się  praw dzie  powoda; sędzia  rozstrzygając w sposób  neutra lny  prze-
ciw staw n e dow ody, uw zględn ia  zarówno istn ien ie  dow odzonego  faktu , jak i —  w  od-
n iesien iu  do faktów  w y znaczonych  w sposób  oc en iający  —  kryteria oceny. W  trzeciej  
sytuacji, w ła ściw ej procesom  typu inkw izycyjne go , do przeciw staw n ych  dow odów  
stron dochodzą  dow ody powołane, przez sędziego.

Istn ieje  zw iązek  m iędzy  rozum owaniem  sędziego  a sam ym  przeprow adzaniem  do-
w od ów  z przesłuchania . W ystępuje  kontrast m iędzy przesłuchaniem  przez sędziego  
i przesłuch iw aniem  przez strony, w  klórym  krzyżow e pytania  mają dać równe szanse  
każdej ze  stron w  dow odzen iu „sw ojej"  prawdy.

Na rozum ow ania  sędziego  w p ływ a rów nież  to, czy  sędzia  ocen ia  dow ody z prze-
słuchan ia  bezpośrednio  po ich przedstaw ien iu , opierając się  na treści w yp ow ied zi i na  
zachow aniu  przesłuch iw anego, czy  też  zapoznaje  się  z m ateriałem  dow odow ym  na  
podstaw ie  p isem nego zapisu w lorm ie pełnej lub w postaci streszczen ia  protokolanta.

Autor podkreśla , że ocena dow odów  za leży  rów nież od sposobu zb ieran ia tych  
dow odów  w  procesie  oraz od rodzaju ich percepcji przez sędziego . Autor z jednej  
strony rozgranicza system y inkw izycyjne i system y kontradyktoryjne, z drugiej zaś —  
sytuacje , w  których sędzia  ocen ia  bezpośrednio  dow ody ustne oraz tak ie , w  których  
op iera się  na p isem nych  protokołach.

W  konkluzji autor podkreśla , że dow ody ocen ia  się  zgodnie  z odm iennym i m ode-
lami w różnych sytuacjach, w  za leżności od w ła ściw ości procesu sądow ego oraz od  
cech  w ystępu jąc ych  w nim  sytuacji dow odow ych . N ie  m ożna w ięc  m yśleć  o „czystej  
idei" o cen y dow odów , ogóln ie  w ażnej dla w szelk ich  system ó w  dow odow ych  i w s zy st-
kich sytuacji. M ożna zdeiin iow ać ogólną  ideę  racjonalności dow odów , lecz  definicja  
taka  m usi uw zględn iać to, że  w  praktyce sądow ej w ystępuje  w iele  różnych  sytuacji.
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