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CONCEPTS OF LEGAL SYSTEM AND CONCEPTIO NS OF VALIDITY

INTRODUCTION

1. T here  are  th ree  main dim ensions of cons truction  of concep ts of 
legal system .

F irstly , the system s can be defined by re la tions of the ir elem ents. 
The classic no rm ativistic  dychotom y of static  and dynam ic  no rm ative  
system s can be thought of as a first app roxim ation  in this line of 
th inking1.

Secondly, system s can  be identified by a time dim ension of the ir 
ex istence . H e re  the concepts of m om en tary  legal system s a re  co rre -
lated w ith the no tion of a legal o rder as a sequence of m om en tary
system s2.

T hirdly, legal system s can be singled out by their space  dimension. 
Then there  a re  concre te  legal system s trea te d  as valid  in a concrete  
te rr ito ry  of a g iven State, or ab s tra c t sy stem s as theo re tica l constructs 
though t of as se ts of essential fea tu re s of various concre te  legal system s 
used in a m acrocom paratistic  rese arc h3. Thus one has to  do e.g. w ith 
s ta tu to ry  lav/ and common law  opposition, or w ith system s identified 
as g re a t families of law, e tc .4

1 H. K e l s e n , Reine Rechtslehre ,  W ien  I960* § 34 (b) ; I d e m , General The ory
ol Law and Slale ,  Cam bridge 1949, chapt. 10. K elsen  abandoned the possib ility  of
a static  system  of norms: I d e m ,  A llge m eine T heorie  der Normen ,  W ien  1979, chapt. 
58. Cf. J. W r ó b l e w s k  i, Dillemmas of the  N or mat iv is tic  Conc ept  ol  Legal  System , 
„Rechtstheorie"  1982, B ńnheft 4; I d e m ,  Sy ste m s ol  Nor ms and Legal Sys te m,  „Ri- 
vista  in ternazionale  di filosofia  del diritto" 1972, 2.

2 J. R a z , The C oncept  o l a Legal Sys tem,  Oxford 1973* p. 34 sq.
3 W . L a n g ,  J. W r ó b l e w s k i ,  S. Z a w a d z k i , Teoria  pa ńs tw a  i pr aw a  [Theory

of State  and Law], W arszaw a 1980* —  chapt. 19.1.
4 E.g. R, D a v i d ,  Les grands s y s tè m e s  de  droit con temporains,  Paris 19693,- J. H. 

W i g m o r e ,  A Panorama o l W o r ld  Legal Sys te m s,  St. Paul 1928, 3 vo l. Compare  
lack  of general typ olo gy  in M. G. L о s a n o, I grandi si stemi  giuridici,  Torino 1978



2. T here  a re  also m any conceptions of validity . The basic re levance 
in genera l legal theo ry  have  th ree  such concep tions, i.e. of system ic, 
fac tual and axiological va lid ity5. The first h isto rica lly  is connected 
w ith trad itions of enacted  law  and its positivistic theory, the second 
can be linked w ith som e varie tie s of p ractice -o rien ted  rea list thought, 
the  th ird is used paradigm atica lly  in some na tu ra l law  doctrines.

But one can approach the conceptions of valid ity  s tarting  from 
the concepts of legal system . T hen valid ity  is though t of as a fe a ture  
of the e lem en ts of a g iven legal sy stem  defined by its s truc ture . W e 
will have, then, as m any conceptions of va lid ity  as m any structu re s 
of legal system  w e single out®.

3. In the p re se n t essa y  I w ill d eal w ith  the  var ie tie s  of legal 
system s though t of as a se ts of norm s. By „norm" I m ean here  a rule  
w hose m eaning is a pa tte rn  of due behav iou r in a given legal la n -
guage7. For m y pu rposes it is superfluous to  divide the norm s in such 
ca tego ries as p rim ary and secondary ru le s8 or norm s of con tent, of 
ena ctm ent and of va lid ity9. Such and o ther typo log ies are  highly re le -
v an t for determ ined analy tica l purposes, bu t w e can do w ithout them  
in the p resen t essay.

N orm s are  in various re la tions, and the se  re la tions determ ine con -
cep ts of a legal system . I am not in terested  here  w ith o the r dim ensions 
of legal system s (point 2).

I w ill iden tify  the  conceptions of va lid ity  p roper to each  of the  
concepts of system s.

I w ill u se  a m eta theo re tica l approach, and ana ly se  the various 
constructions of legal system s and co rre la ted  conceptions of valid ity  
trea ting  all of them  as possible theore tica l m odels w hich can be  in te r-
p re ted  on tw o levels. The first level it is a level of concre te  theories

3 Cf. J. W r ó b l e w s k i ,  Three Co nc epts ol V a l id i ty  ol Law,  „Tidskrift, u tg ive n  
av Juridiska Föreningen i Finland" 1982, 5 —6.

6 Cl. J. W r ó b l e w s k i ,  M odel li  di s i stemi  op era tiv i  e  po tenzia li là  dell' inior-  
matica  giurid ica ,  „Logicd, In form atics, Diritto" 1978, IV (1); I d e m ,  O p er a t ive  M o dels
and Legal S ys tem s,  [in:] Art i lic ia l  In te l ligence and Legal Information Sys te ms,  vol.
1, ed. C. C i  a m  p i ,  N orth-Holland 1982; I d e m ,  Fuzziness of Legal Sy ste m,  fin:]  
Essays in Legal T he ory  in Honor of Kaarle  M a kkon en  X V I O ik eus tiede  Jurispruden-  
tia 1983, Vam m ala 1983.

7 J. W r ó b l e w s k i ,  The Problem ol  the  M eaning  of the  Legal Nor m,  „ ö ste r -
reichische Zft.f.örf. Recht" 1964, 3— 4, reprinted I d e m ,  Meaning  and Truth in Judicia l 
Decision ,  H elsinki 1983s.

8 E.g. H. L. A. H a r t, The Conce pt  ol Law,  O xford 1961, chapt. III, V.
9 Cf. W r ó b l e w s k i ,  Systems.. .,  p. 224 sq.



of law, and the  second level is the ir app lica tion  to  concre te  legal 
system s w hich a re  functionally opera tive  in determ ined spacio-tem poral 
dim ensions.

4. M y thesis in the  p resen t essay  is tha t there  are  five concepts of 
legal system s singled out accord ing to the  used crite ria  (point 3) and each 
of them  is co rre la ted  w ith a concept of valid ity . In the following 
pa rts of this essay  I deal w ith five concep ts of legal system s for w hich 
I will give  conven tional nam es: (I) „legal sy stem  of enacted  law " 
(LSLE), (II) „ legal system  of logically  developped law " (LSFC),  (III) 
„legal system  of in terp re ted  law " (LS/C), (IV) „legal system  of ope ra-
tive  law  (LSOL),  and (V) „p rincipled legal system " (LSPP).

In concluding observations I will b riefly  point out some theo re tica l 
vistas connected  w ith the discussed concep ts of legal system  and con -
cep tions of va lidity .

I. LEGAL SYSTEM OF ENACTED LAW

5. Legal system  of enacted  law  (LSLE) consists exclusively  of norm s 
enacted  by p roper authorities. This is a minimum concept of law  in 
s ta tu to ry  law  system s. The enacted  norm s are  identified by p rope r 
p rocedures determ in ing the ac t of enactm ent. The LSLE co rresponds 
to  extre m ely  simplified parad igm  of s ta tu to ry  law.

S ta tu to ry  law  is an idealization of the leg isla tive  system s opera ting  
e.g. in con tinenta l Europe if they  are  described in a form al w ay, i.e. 
tak ing  into account only formal h ierarch ies  of the  so-called „sources 
of law ", techniques of the  law -m aking and of an  app lication of law , 
and om itting the  differences of the con ten t betw een  the se  sy stem s10.

T he principal form of the law -m aking is enactm ent, and ea ch  valid  
norm  is expressed  in or constructed  from e xp lir ity  enacted  provisions. 
In those provisions there  are  som etim es referred  functionally  highly 
re lev an t extra-legal ru les such as custom s, policies, s ta ndards  e tc.11

10 The opposition betw een  statutory law  and com m on law  sys tem s is c learly  
formal and not ex h aus tiv e  one. B esides there is  a know n tenden cy  tow ard rapproche-
m ent betw een  th ese  two system s. I use , therefore, th is typ olog y  on ly  as a tool of  
presentation  of the problem s w hich  depend on som e formal characteristics of the  
system s in question .

11 Statu tory law  system  assum es, thus, a rather narrow or „positiv istic"  v isio n  
of leg al system , w h ich  is  ch alleng ed  by those  treating  Ц in a m ore lo o s e  w ay as 
a LSPP (cf. point 18). e.g. G. H u g h e s ,  Rules, P ol ic y  and  Decision-Making,  (in:] 
Law, Reason and Justice ,  ed. G. H u g h e s ,  N ew  York-London 1969, p. 123— 131 
R. D w o r k  in , The M odel  o l  Rules,  |[in:] P hi los ophy o l Law,  ed. J. F e i n  b e r g  and



Law -making by p rac tice  of decision-m aking p lays obv iously subsid iary 
role, of any.

The LSLE is based on an assum ption tha t th ere  are  some crite ria  
of identifying the  scope of the  system , tha t is of the valid ity  of norm s 
in this sy stem 12. This assum ption can be challenged  e ither by  p rac tica l 
exp erience  or on the basis of som e theo re tica l argum ents. The former 
objec tion holds for hard  cases and, therefo re , one can  say, tha t the  
assum ption in question is justified a t lea st for a sub-group of norm s 
valid  in LSLE-, this sub-group, how ever, is identified by  pu re ly  p ra ctica l 
crite ria . The la tte r  ob jection  canno t be dealt w ith w ithou t taking  into 
accoun t various visions of the boderline  betw een  law  and no-law , 
if any; one has, hence, to assum e, tha t such a dividing line  can  be 
d raw n  a t least by conven tion  based on some explic it the ore tica l and/o r 
p rac tica l a rgum ents.

6. LSLE is based  on the  assum ption of the conception  of a system ic 
valid ity  V(LSLE)13. The concept of va lid ity  identifies the  criteria  of 
recogn ition  of a norm  as valid  in a sy stem 14. The norm  N  belongs 
to  LSLE if: (a) N is enacted  according to  the  norm s valid  in LSLE) 
(b) N  is not derogated  by norm s valid  in  LSLE-, (c) N  is cons isten t 
w ith norm s valid  in LSLE; (d) if N  is incons istent w ith  norm s valid  
in  LSLE then  e ither it does not loose its va lid ity  according to  th e  
accepted  rules of conflic t of norm s or N  is in te rp re ted  in such a w a y 
tha t it ceases to be  inconsisten t w ith the  norm s in question13.

T he conception V(LSLE) is w idely u sed in legal p ractice  and  in 
positivistica lly  b iased  legal theo ry. It is a ra the r nar row  conception

H. G r o s s ,  Encino-B elm ont 1975, p. 78, 82 sq., For an ana ly sis  cf. T. R. K e a r n s ,  
Rules, P rincip les and  the  Law,  „The A m erican Journal of Jurisprudence" 1973, 18, 
p. 120 sq.; S. I. S h u m a n , Just il icat ion o l Judic ia l Decisions,  „California Law Re-
v iew "  1971, 3, p. 723— 730; R. A 1 e x  y . Zum Begri li des Rech tsprinzips ,  „R echts-
theorie" 1979, Beiheft 1.

12 I assum e, then, that leg a l system  is thought of as a system  of norms. It is  
an open  question , whethor this assum ption  is  necessary , viz. w hether one cannot  
lea ve  th is question  open  and use  the conceptual apparatus constructed  in a v ery  
in teresting  work  of C. A. A l c h o u r r ó n  and E. B u l y g i n ,  N o r m at ive  Sys tem s,  
W ien— N ew  York 1971, chapt. IV  (4). I use  a trad itional approach as a m ore in tui-
tive  w ith in  the fram ework  of actual system s of lega l inform atics.

18 In the tex t I w ill u se  the sym bol V (...) for any conception  of va lid ity  g iv in g  
in brackets the  sym bol of a lega l system  the v a lid ity  conception  is correlated  with.

14 In this sen se  one can sa y  that the concept of v a lid ity  depends on the criterion  
or a set of criteria of identification . Cf. A l c h o u r r ó n  and B u l y g i n ,  op.  cit , 
p. 72.

15 Cf. in detail J. W r ó b l e w s k i ,  Są do w e  s to sow an ie  pr aw a  [[Judicial A pplica-
tion of Law], W arszaw a 1972, chapt. X (2 ); I d e m ,  Three Concepts.. .,  p. 408— 414.



of valid ity  and looks a v ery  form al one. The c lo ser analysis, how ever, 
dem onstra tes tha t one cannot reduce  its u se  to p u re ly  form al ope ra-
tions w ithout m aking some ra the r com plicated assum ptions.

7. The fulfillment of (a) is re la tive ly  easy  to sta te  if one has 
determ ined  the  valid ity  of o ther norm s in the  LSLE and the re  are  
no doubts concern ing  the  p rocedu res  and the requ ire m en ts  of possible  
con ten t of ena cted  norm s thought of as lim ita tions of law -m aking ac ti-
vities. The occu rence  of the  condition (b) is quite  eas ily  stated, if 
understood  as the non-ex istence  of valid  norm s explic itly  derogating  
the  norm  N.

M ore com plicated problem s are  those of consistency. W e assum e 
tha t w e can speak  in a m eaningful w ay  abou t consistency  and  inconsi-
stency  of norms, as w e a lw ays do in legal dogm atics and legal practice, 
bu t not a lw ays in logic or in legal th eo ry 18. This assum ption gra nted, 
w e decide w hether the norm  N  is or is not consisten t w ith  som e valid  
norm  in LSLE.  In  the form er case  the re  are  no problem s, in the  la tter, 
how ever, one  has to de term ine  w hether the  incons istency  is a rea l 
one (viz. it is up to the  law -m aker to change law  for discarding  it, 
because  it w as delibera te ly  put in the system  for ce rta in  purposes) or 
is a spu rious one (viz. it is up to  the person  app ly ing law  or system a- 
tyz ing it to rem ove it as a leg isla tive  m istake)17. The ascrip tion  of an 
inconsis tency  to one of the above-m entioned  types is based  on axio- 
logical considera tions. W e canno t deal, how ever, w ith  th is issue  here .

To rem ove the  inconsis tency  the ru les of conflict of law s are  
applied using the crite ria  of h ierarch y  (lex superior  —  le x  inferior),  
of tim e (lex anterior  — lex  posterior),  and of subs tance  (lex generalis  — 
lex  specialis). If the use  of the  ru les based on these  crite ria  leads to 
inconsisten t conclusions (e.g. w hen  there  is an  inconsis tency  betw een  
le x  posterior generalis and lex  anterior specialis),  th en  the  ru les of 
the  second level are  u sed18. The criteria  of h ierarchy  are  w ell defined

’* E g. K e l s e n ,  Allgemeine...,  chapt. 57— 59. Cf. a balanced  v iew  of G. H. von  
W r i g h t ,  Norms,  Truth and Logic,  i[in:] Deont ic  Logic, Com puta tional  Lingu ist ics  
and Legal Information Sys tem s,  vo l. 2, ed. A. A . M a r t i n  o, North-H olland  1982, 
p. 3 sq.

17 Cf. К. О p a 1 e к and J. W r ó b l e w s k i ,  Zagadnienia  te orii  pr awa [Prob-
le ms  of Legal  T heor y]  W arszaw a 1969, chapt. 111(3.1); L a n g ,  W r ó b l e w s k i ,  Z a -
w a d z k i ,  op. cit.,  chapt. 19.3.1.; Z. Z i e m b i ń s k i ,  P r oblem y p o d s ta w o w e  prawo-  
z n a w stw a  [Basic Problem s of the  Legal Sc ien ce s), W arszawa 1980, chapt. 4.5.2.; cf. 
in general G. G a v  a z z i, Delle  an tinomie,  Torino 1959; A. G. C o n t e ,  Saggio  sulla 
complet e zza  d eg l i ord inam ent i giuridic i,  Torino 1962, chapt. 1.2.2.

18 О p a  l e  к and W r ó b l e w s k i ,  op. cit.,  chapt. Ill (3.2.) ; L a n g ,  W r ó b l e w -
s k i ,  Z a w a d z k i ,  op. cit.,  chapt. 19.3.2; N. В o b b i о, Des cri tèr es pour ré soudre  
l es  an tinomies,  [in;] Les ant inom ies en droi t,  ed. C. P e r e l m a n ,  B ruxelles 1965.



in s ta tu to ry  legal system s at least in the higher levels of h ierarchy  
of norm s and can be s ta ted  quite fo rm ally10. The sam e holds for the 
crite ria  of time. The re la tion  of lex  special is  and lex  generalis  is, 
how ever, no t formal one and a t le ast in some cases depends on e v a -
luations20.

The decision w hich of the con tra d ic to ry  norm s is valid  a t le a s t 
in some cases cannot be fo rm u lated by using w ell defined and axiolo- 
g ically  n eu tra l c rite ria  based  on the description of the tex ts of the 
norm s in question. This is also the case  w hen the use  of the rules of 
conflicts is no t enough and legal in terp re ta tion  has to be used. A nd 
this use  depends on a choice of in te rp re ta tiv e  d irec tives (comp, point
1.3 below ).

The valid ity  in the LSLE is, hence, re la tively  sim ple if it is d e te r-
m ined by the  crite ria  (a) and (b). In these  s itua tions V{LSLE) is d e te r-
m ined by describing the tex ts of norm s of LSLE and law -enactm ent 
acts.

The characteris tic ts  of the rem aining crite ria  are  con troversia l. In 
an anti-positiv is t thinking it is taken  as g ra n ted  (and even som etim es 
dem onstrated) tha t a t lea st in som e cases the use  of the criteria  in 
question requ ire  ev alua tion s w hich ex hypothes is  canno t be re la tivized  
to the con tent of the no rm s of LSLE in question. If it is so, then to 
decide the issue one uses some argum ents b rought in the discou rse  
from outside of the  LSLE.  In trad itional th inking all system ic crite ria  
of va lid ity  are  „form al". A ccordingly even  evaluations, if nec essary, 
can be re la tivized  to the ax iologica l presuppositions inheren t in LSLE 
and, hence, one is no t com pelled to go ou tside the law  and even one 
should not do it for the sake of legality .

8. The LSLE is ev iden tly  no t adequate  e ither for in legal theory 
or for legal dogm atics or legal practice. For each of them  legal system  
is som ething m ore than norm s enacted  by the law -m aker.

F irstly , the ena cted  norm s are  „valid" in  some determ ined m eaning. 
If this m eaning is clear, in a concre te  situation , then this im m ediate 
understa nd ing  is thought of as the m eaning of the norm. If, how ever, 
there  are  doub ts about the proper m eaning of the norm, then  one

1# 1 his conflict rule is not, how ever, a lw ays app lied and even  acknow ledged  as  
valid . Cf. e.g. for heuristics H. Т. К 1 a m i, Legal Heurist ics,  Vam m ala 1982, p. 47—  
— 53; A. R o s s ,  On Law and Justice ,  London 1958, p. 132, about the role  of l e x  
super ior  rule cf. A. P e с z e n i k, The Basis o l Legal Justi fication,  Lund 1983, p. 66
sq., 133.

20 Cf. J. W  r ó b 1 e w  s к i. L ex general is  a le x  specia l is  [Lex G eneralis and 
Lex Sp ecia lis], „Z eszyty  N au kow e UŁ" 1963, S. I, nr 28.



has to use an in terp re ta tio n21. The in terp re ta tion, e ithe r opera tive  in 
the  process of an  application  of law  or doctrinal m ade w ithin the  
scope of legal dogm atics, is justified by d irec tives of legal in te rp re -
tation as argum ents or lopoi. But then a valid  norm  is an in terp re ted  
norm, and w e go from the  LSLE to  the  legal sy stem  of in terp re ted  
law  (LSIC) (point 12).
* Secondly, the use of conflic t ru les can be contested  and, therefore , 
the  app lica tion  of the correspond ing criterion  of valid ity  could be 
doubtful.

T hirdly, it is w idely  adm itted tha t an use  of explic it d erogation  
influences not only a derogated  norm, but also its consequences. It 
has been dem onstra ted , tha t th ere  are  various se ts of norm s affected 
by derogation because of the ir re la tion  w ith a derogated  norm : one 
has, in fact, to se lec t a m inimal se t of norm s w hich a re  im plicitly  
derogated  as consequences of derogated norm 22. A determ ination  of 
consequences of an exp licit d erogation  appears as h ighly com plica ted 
process, and implies logical inferences from a derogated  norm  and 
com parison of the conclusions of these inferences w ith no t derogated 
norm s and their consequences. T he LSLE is, thus, no t sufficient, and 
one has to d raw  form al inferences of norms, i.e. to go from the LSLE 
to the  legal sys tem  of logically  developped law  (LSFC) (point 9).

II. LEGAL SYSTEM OF LOGICALLY DEVELOPPED LAW

9. Legal system , as a rule, is thought of not only as a se t of ena cted  
legal norm s [LSLE) bu t also includes all form al consequences of these 
norm s. Thus one has to  do w ith the legal system  of log ically  developped  
law  (LSFC).  The  use  of th is concept of a legal system  is based  on 
a thesis, th a t th ere  is a form al logic in terp re te d  by  norm s or by  the ir 
com ponen t parts, and tha t this logic gu aran tees  a tran s iv ity  of re le van t 
p rope rties of enacted  norm s to the ir formal consequences (F-conse- 
quences).

The tran sitiv ity  in question  con ta ins a t leas t the  tran s itiv ity  of 
validity . If the enacted  norm  is valid , then its F -consequence  is va -
lid  too.

81 This is a narrow m eaning of „interpretation" (cf. point 12). Traditional doc-
tr ine of clarilas  taken as an pragm atical evaluation  in concrete  situation  does cor-
respond  w ith  the practica l use  of this term.

“ Cf. С. E. A 1 с h o u r r ó  n, N o r ma t ive  Or der and  Derogat ion,  [in:] Deont ic  
Logic...  The derogation  is possib le  on ly  by  a derogating  norm according  to  K e l s e n ,  
Allgemeine.. .,  chapt. 27.



10. The formal ca lculus in question  fulfills two conditions; (a) it 
can be „ in terp re ted"  (in the logical sense  of this term ) by norm s and 
the ir com ponent parts; (b) the  logical derivation  tran sfers the valid ity  
of p rem isses to  the validity  of the consequences.

T he first condition (a) deals w ith som e problem s of philo sophy and 
of logic. P hilosophically  this is the opposition betw een cognitiv ism  
and anti-cognitivism  in the question w h ethe r norm s in ge nera l or som e 
kinds of norm s can be trea te d  as true  or fa lse in a given language. 
The logical problem  is th a t of constructing a form al cu lculs adequate  
for dealing w ith no rm ative  d iscourse  in such a w ay  tha t all co rrec t 
inferences betw een  norm s could be tre a te d  as „ in terp re ta tions” (in the 
logical sense  of this w ord), of som e theses of this calculs.

„Form al log ic '' in this context m eans e ither form al a le tic logic or 
deontic logic and norm ative  logic, or all of them. The common fe atu re  
of any  formal logic is th a t it is p re sen ted  as a form alized calculus, 
w hich is „ in terp re te d” in the  m anner re le van t for legal discourse, 
The difference  betw e en  aletic  logic on the  one hand, and  the o ther 
types of form al logic on the o ther is tha t the form er deals w ith jtrue 
or false propositions and their parts, and seve ra l types of re la tions 
and classes re la ted  w ith the  „w orld of fac ts” , w here as the la t te r  deals 
w ith norms and propositions about norm s. The philosophical issue is 
w hether norm s are  tru e  or false, and if the  answ er is yes, then w hether 
ale tic  logic can be used in a legal discou rse  involv ing norm s and 
evaluations. T here  are  seve ra l ontological, epistem ological, axiologi- 
cal, m ethodological and sem iotica l issues involved in tha t c on trov er-
sy23. I assum e here  tha t a t least some types of form al logic are  re le v -
an t for legal d iscourse24. W ere  it no so, then  the w hole construc tion  
of LSFC  w ould be  im possible25.

This c learly  dem onstra tes tha t the LSFC is based on h ighly con-
troversia l assum ptions. In a ra th er unreflec tive  legal thinking all these  
controversies are, how ever, trea ted  as nonexisting. O ne e ither accepts 
them  as evident, or rejecLs them  as any  app lica tion of logic for norm s. 
The first position ca lls for an identification of form al logic re fe rre d

23 E.g. von  W r i g h t ,  Norms.. .,  p. 3; against the releva n ce of these  issues H. 
N. C a s t a n e d a ,  Logica l Structure  ol Legal Sy stem s ,  [in:] Deont ic  Logic...,  p. 25.

21 J. W r ó b l e w s k i ,  Justi fica tion  ol  Legal Decisions,  „R evue in ternationale  de  
philosophie" 1979, 127— 128, p. 280.

25 One can  wonder, w h ethfr  th is  is not the  case  w hen  one accepts the charac-
teristics of leg a l reason ing  asserted  by  new  rhetoric, cf. Ch. P e r e  1 m a n, Logique  
jurid ique,  Paris 1979s, part. II; cf. a lso  introduction  by  A. G i u l i a n i ,  to  the Italian 
translation  of this work  Logica giuridica.  N uo va  re torica,  M ilano 1979 and I d e m ,  
Logica  del  diritto.  Teoria  dell'argomentazione,  [in:] Enciclopedia del  d iritto ,  M ilano
1974.



to, the second, excluding inferen tia l re la tions betw een  norm s, excludes 
the LSFC.

The second condition (b) also ca lls for close a tten tion. It p re sup -
poses tha t va lid ity  can be tran sferred  accord ing to the logical re la tion  
s tric tly  analogously  to tha t of tru th  in aletic logic. O ne feels tha t this 
analogy  is justified, but a perplex ity  arises w hen one is ask ing the 
sim ple „w hy” question of this justification. The answ e r could be tha t 
there  is a protological ca lculus, w hich can be used for tru th  and va li-
d ity  as w ell20 or tha t there  is no essen tia l difference betw e en  tru th  
and va lid ity  because  norm s a re  p ropositions27. It is no place he re  to 
discuss this ra the r com plica ted and con trove rs ia l issue. A nyw ay  the 
assum ption of this va lid ity  tran si tiv ity  betw een enacted  norm s and their 
form al consequences is nec essary  cond ition of any LSFC concept.

11. The LSFC stim ulates, how ever, serious problem s even  accepting 
its p rem isses (point 10).

F irstly , in the  legal discou rse  there  is an open question  concern ing 
the  scope of formal consequences of enacted  norm s. T here  are  the 
so-called legal argum en ts of the trad itional form s of argumen tum a 
fortiori, a contrario  and per analogiam.  O ne can try  to describe them 
using formal calculi, bu t the  re su lts a re  c on trovers ia l28. Even if one 
can describe  them  correc tly , the question is under w ha t conditions 
they  can be u sed as the  „ru les" of form al calculi.

Secondly, the LSFC is a system  w hich is not a fin ite system  in any  
g iven m om ent because  all th e  possible formal consequences are  
„given" w hen the LSLE is given. This consequence of LSFC could run  
again st m any cherished  beliefs of law yers.

T hirdly, to  the form al consequences of e na cte d  norm s are  applied 
all observations connected w ith the m eaning and in te rp re ta tion  of the 
norm s of LSLE (point 8). A form al in ference  s ta rts  from an enacted  
no rm  w ith a de term ined m eaning, and if this m eaning is doubtful then  
w e have to  do no t w ith a form al consequence but w ith an in terp re ta -
tive  consequence proper for the LSIC (point 12). In this situa tion  one 
has to  leave  the LSFC for LSIC construction.

26 I. T a m m e l o ,  Outlines ol M odern  Legal Logic,  W iesbaden  1969, p. 38; Ch. 
and O. W e i n b e r g e r ,  Logik, Semant ic , Hermeneu tik,  M ünchen 1979, p. 100.

ï7 Cf. G. K a l i n o w s k i ,  Le problèm e de  la vé r ité  en morale  et en droit,  Lyon
1967.

28 E.g. J. L. G a r d i e s, La log ique de  l'interprétat ion du droit et la logique du  
droit lu i-тете,  „A rch ives de ph ilosophie  du droit" 1982, 27; G. K a l i n o w s k i ,  
in troduction  à la log ique juridique,  Paris 1965, chapt. IV § 3. About the rhetorica l 
nature of these  argum ents cf. P e r e  1 m a n, Logique...,  N os 8, 33, and p. 56.



Fourthly , the Vf LSFC) is de term ined  by  the V(LSLE)  proper for 
LSLE p lus form al consequences, i.e. the crite ria  of V(LSFC) a re  those 
of V(LSLE) p lus the rules of form al calculi. All observations concern ing 
the Vf LSLE) conception do apply to the V(LSFC) conception.

III. LEGAL SVSTEM OF INTERPRETED LAW

12. To a legal system  of in terp re ted  law  (LSIC) belong no t only 
enacted  norm s (as in LSLE) and their form al consequences (as in  LSFC) 
but a lso in terp re ta tive  consequences (I-consequences ) of these groups 
of norm s. In o ther w ords in tlie LSIC the  ru les constructed  in the  
process of in terp re ta tion  from the norm s of LSLE and LSFC a re  trea ted  
also as va lid  norms.

The w hole concept of LSIC  depends, of course, on the theore tica l 
conception of legal in terp re tation . T here  a re  severa l concepts of legal 
in terp re ta tion  sym bolized here  by I. h  m eans cognition of any  ob ject 
of cu ltu re  („cu ltura l in terp re ta tion"), Ii m eans g iving a sense  to any 
lingu istica lly  w ell-form ed sign in a given  language („ in terp re ta tion  
in the  w ide  sense"), h  m eans ascription  of a m eaning to a sign in the  
case of doubt („ in terp re ta tion  in a narrow  sense"), It m eans h  
perform ed in the  process of an app lication of law  („opera tive in te r-
pre ta tion") or Is in the  dogm atic dealing w ith law  („doctrinal in te r-
pre ta tion" ) etc.29 In the p resen t paper I w ill use  the  h  and U.

The in terp re ta tive  decision is justif iab le  by d irec tives  of legal 
in terp re tation , w h ich can also guide the in terp re ta to r in his task. The 
d irec tives of legal in te rp re ta tion  are  often in conflict, refer to some 
eva luations and, therefore , have to  be chosen by the  decision-m aker. 
This choice is ultim ate ly  based  on values  determ ining  the  sets of 
d irec tives of legal in terp re ta tion  appearing as norm ative  theories or —•
— m ore  loosely — as ideologies of legal in terp re ta tion 30.

The in terp re ta tiv e  decision can be put into the  standard  formula: 
„the no rm  N  has the  m eaning M in the  language L accord ing to the

19 For the m ain ideas concern ing  lega l interpretation  in the present paper cf. 
J. W r ó b l e w s k i ,  Semantic  Basis o l the  T heor y  o l Legal In terpretat ion ,  „Logique  
et A nalyse"  1963, 21/24; I d e m ,  Legal Reasonings in Legal In te rpretat ion ,  „Logique  
et A nalyse"  1969, 45,- I d e m ,  Me aning  and Truth..,,  p. 22— 48, 71— 103.

30 J. W r ó b l e w s k i , L'inlerpretation en dro it: théorie  et idéologie,  „A rchives 
de ph ilosophie  du droit" 1972, 18; I d o m ,  Zagadnien ia  teorii w y k ład n i  p raw a ludo-
w e g o  [Problems of In terpretation of the Peop le's Law ], W arszaw a 1959, chapt. IV; 
I d e m ,  Sądowe... ,  chapt. VII.



d irec tives  of legal in terp re ta tio n  Dit, Dis, DIn and evaluations 
Vi , Vs,  V„ inhe re n t in their choice and u se"31.

13. The conception  of valid ity  used in LSIC,  i.e. Vf LSIC),  is based 
on follow ing conditions: (a) there  is LSFC or a t leas t LSLE system  and 
each  of them  uses the p rope r conception of validity , i.e. V(LSLE) and 
V(LSFC); (b) there  is a set of d irec tive s of legal in terp re ta tion  DI, 
w hich is a finite se t w ith defined situa tions of the ir use; (c) the  
validity  of in terp re ted  norm s is transform ed  into valid ity  of the  rules, 
w hich one gets by or justif ies by the chosen DI.

The (a) condition  is an assum ption w hich is u sually  m ade as 
eviden t. I w ould like to s tress tha t accord ing to the p rev ious observa-
tions the assertion  of an ex istence  of LSLE and  LSFC  is linked w ith 
seve ra l problems, w hich are not easy  to  solve.

The (b) p re sen ts seve ra l problem s. D irectives of legal in te rp re ta tion  
app ear as a ra the r heterogenous and conflic ting set of rules, w hose  
app lication is based on certa in  eva luations. O ne can single ou t a set 
of those d irec tives w hich is fa irly  com m only accepted in  in terp re ta tiv e  
ac tiv ities w hen some w idely shared assum ptions concern ing legal 
norm s, the ir m eanings and som e p ropertie s of legal language and of 
legal system  are  taken  as g ran te d. If one  ag rees w ith  these  conditions 
then  w e can talk about „comm only accepted d irec tive s of legal in te r-
p re ta tio n"32. But these  d irec tive s are  not sufficient to solve all in ter-
p re ta tive  problem s and, hence, neither in legal dogm atics no r in legal 
p rac tice  are  though t of as „no rm ative the o ry  of legal in terp re ta tion" .

To form ulate such a theo ry  it is nec essary  to  choose  a se t of 
d irec tive s of legal interp re ta tion  taking definite  p reference  concerning 
the top values the in terp re ta tion  has to serve. O n the one hand w e 
ha ve to do w ith the choice of sta tic  va lues (e.g. stability , certa in ty ), 
and w ith the dynam ic values („adequacy of law  and life") on the 
o ther33.

T he fulfilm ent of the (b) condition p resen ts, thus, severa l problem s, 
w h ich  in fluence the  ve ry  concept of the  LSIC and of the  co rre la ted  
V(LSIC).

31 W r ó b l e w s k i ,  Justification. ..,  p. 284— 286; I d e m ,  Sądowe.. .,  chapt. X(3).
38 Cf. W r ó b l e w s k i ,  Zagadnien ia  teorii w ykładn i. .. ,  chapt. VIII § 2; I d e m ,  

Sądowe. .. ,  p. 143 sq. For com m ents cf. A. P e c z e n i k ,  W a r to ś ć  nau kow a d og m a tyk i  
p ra w a  [The Scientific  V alue of Legal D ogm atics], Kraków 1966, § 25; L. N o w a k ,  
Próba m etod olog ic zn ej  c har a k te ry s ty k i  pr a w o z n aw s tw a  [An E ssay on  the M ethodolo-
g ica l F eatures of the Legal S cien c e], Poznań 1968, p. 83—94.

33 Cf. W r ó b l e w s k i ,  Zagadnien ia  teorii  wykładni .. .,  chapt. IV and litt, c ited  
in note 29.



The condition (c) co rresponds w ith the  com m only held  in tuitions of 
law yers. If they  tre a t legal in terp re ta tion  as a d iscovery  of one single 
„true" m eaning of in terp re ted  legal norm, then the  norm  in this m ea-
ning is rea lly  valid  norm. If they  trea t legal in te rp re ta tio n  as a so rt of 
crea tive  ac tivity , then  a norm  created  through  in terp re ta tion  is trea te d  
as a va lid  norm. In both extrem e cons tructions the ac t of in terp re ta tion  
determ ines the  scope of LSIC: in the form er construction  it confirm s 
by discovery  w hat is „ rea lly"  valid  law, and, declares w hat w as valid; 
in the  la tte r  cons truc tion  in terp re ta tiv e  decision has a constitu tive  po -
w er, because  is trea te d  as a t least partia lly  law -m aking decision. It is 
w orth  m ention ing tha t the  la tter  construction  can be m ore or less con -
v incingly justified for an opera tive  in terp re tation , but is ra the r doubtful 
w hen it re fers to a doctrinal in terp re ta tion  w hile  su sta in ing  the  view  
that legal science is not a source  of law 34.

14. The concept of LSIC  is silently  accep ted  in p ractice: w hen in te r-
p re ted  norm s are  valid  then the ru les  resu lting  form  in terp re ta tion  are  
valid  too. But this the V(LSIC) is the  qu ite  differen t concep tion of v a l i-
d ity  from the V(LSLE) or Vf LSFC) one.

The m ost serious problem s w ith the  V(LSIC)  a re  connected w ith ful-
film ent of the (b) condition dealt w ith above (point 13). In the  situation 
of p lu ra lity  of conflic ting d irec tive s of in terp re ta tio n  one faces the 
follow ing theore tica l choices: firstly , to re jec t the  construc tion  of LSIC  
as not opera tive; secondly, to  re stric t the  LSIC construction only to the 
/-consequences sta ted  according to  the „comm only accepted d irec tives 
of legal in te rp re ta tion"; thirdly, to  accep t all in terp re ta tions  re la tiv ized  
to any  direc tives.

The first cho ice is re la tive ly  sim ple one, theo re tica lly  can be  easily  
justif ied but is no t adequate  for c u rre n t v iew s e ither in legal science 
or in legal p rac tice . It m eans tha t one cannot construct the  LSIC a t all.

The th ird  choice seems to  be  adequate  for w idely  shared  opinions 
in legal sc ience and in legal practice. A consequence of con trovers ia l 
axiology underly ing  in te rp re ta tion  is th a t LSIC is con troversia l itself, 
and valid ity  of its norm s, if in terpre ted, can as a ru le  be  con tested. 
This is a com mon a ttitude  of a ru le  scepticism .

The second choice is th a t a com prom ise in  w hich a construction  of 
the  LSIC is p reserved  a t the p rice  of restr ic ting  it to  some /-consequen -
ces and upon a condition of reaching  an ag reem en t concern ing the

34 J. W r ó b l e w s k i ,  P ra w oz na w s tw o jako  „źr ódło  prawa"  [Legal Science as 
„The Source" o l L aw], „P aństwo i Prawo" 1973, 7,- I d e m ,  La jur is prudence et la 
doctr ine jurid ique en tant que source de  droi t,  [in:] Rapports  polonais pr ése n té s a i 
ne uv ièm e congrès in'ern. de  droit comparé,  W roclaw  1974, p. 56— 59.



„comm only accepted  d irec tives  of legal interp re ta tion". O ne can argue 
tha t th is com prom ise ne ither satisfies the  str iv ers  for a determ inancy  of 
legal system  (the first choice) nor the  com m on intu itions and  p ractices 
of in te rp re ta tion  (the th ird  choice).

O n ly  the first choice is based  on formal p roperties  of legal system , 
and  this m eans the  re jec tion  of the  possib ility  of the  LSIC.  The other 
choices, if not m ade by  pu re  convention , should take  into accoun t the  
v iew s concern ing d irec tive s of legal in te rp re ta tio n  exp re ssed  in legal 
decision-m aking p ra c tice  and in legal science.

T here  is, how ever, one possib ility  for changing our conclusion, but 
it depends only on legis la tive  ac tivity . The law  can  fo rm ula te  d irec ti-
ves of legal in te rp re ta tion  in the form of s ta tu to ry  no rm s53. If this is 
the  case  then  prima lacie one can  construct the LSIC conta ining  /-con -
sequences based  on those  directives. But the re  are  tw o com m ents to  be 
made. F irstly , in our legal cu ltu re  w e have no experience  of enacting  
a s ta tu te  con ta in ing all d irec tives of legal in te rp re ta tion  nec essary  for 
p rac tica l sy stem atization  and app lica tion  of law. Secondly, d irec tives 
of legal interpre ta tion , even  if enacted  as valid  legal norm s, do use 
ev aluative  term s of gene ra l clau ses w hich leave ra the r w ide  lee-w ays 
for in terp re ta tiv e  ac tivities; and, thus, there  is an area  for eva luative  
cho ices no t determ ined by law. And, hence, the  problem s of co ns truc -
tion of the  LSIC d ealt w ith above are  duplicated, a lthough  perhaps on 
a sm aller area  than  in the  situa tion  w hen th ere  are  no obliga tory  di-
rec tives  of legal in terp re ta tion .

IV. LEGAL SYSTEM OF OPERATIVE LAW

15. „O pera tive  law ” is understood  h ere  as law  w hich is though t 
of as applied or as crea ted  in the  decisions of com petent S ta te organs. 
The paradigm  of applied law  in s ta tu to ry  law  system s is the law  re fe r-
red to as the  basis of decisions or, m ore strictly , is the  law  form ulated 
as the rules of decision w hich ju stify the decisions3,15. T he paradigm  of 
opera tive  law  in com mon law  system s is judicial decision as a „ judge

55 Cf. J. W r ó b l e w s k i ,  W łaś ciw oś ci ,  rola i zadania  d y r e k ty w  in te r pr eta cy j -
nyc h  [Properties, Role and T asks of the D irectives of In terpretation], „Ruch Praw-
niczy, Ekonom iczny i Socjo log iczny"  1961, 4, part. III. For a r ev iew  of Am erican  lit-
térature cf. J. W i t h e r s p o o n ,  A d m in is t ra t iv e  Discret ion to D eter mine S ta tu tory  
Meaning: „The Low Road", „T exas Law R eview" I960, 38, p. 392— 438. The m ost 
rad ica l partisan for the law  of in terpretation is H. S i I v  i n g, A  Plea lor a Law ol 
Interpretat ion,  „U niversity  of P ennsylvan ia  Law R eview" 1950, 98, p. 499 sq.

36 Cf. J. W r ó b l e w s k i ,  La règ le  de  décision  dans l 'appl ica tion judic ia ire  du  
droit,  [in:] La règ le  de  'droit, ed. C. P e r e l m a n ,  B ruxelles 1971.



m ade law " or, m ore stric tly , the ratio decidendi  w hich is e ither d isco -
ve red  in  or crea te d  by the jud ic ial decision37.

O pera tive  law  is the  ,,law in ac tion" w ithin the  fram ew ork  dear 
to the A m erican  sociological ju risp rudenc e  or to various  trend s of re a -
listic legal theories. The dycho tom y of creation  and app lication of law  
is no t used w ithin this fram ew ork, or a t least used v ery  res tric tively  
in com paraison  w ith  the  basic conceptions of s ta tu to ry  law  system s and 
the  positiv ist ideology linked w ith  it38.

The sy stem ic fea tu res  of opera tive  law  canno t be discussed  here. 
G e nera lly  speaking this is the  law  w hich is no t thought of w ithin the 
ca tegories  of „system -thinking", but ra the r in those of „p roblem -orien- 
ted think ing" or „case-o rien ted  thinking".

T here  are  tw o basic m anners of trea ting  opera tive  law  as a legal 
system : „rad ica l opera tive  law " (LSOLr) and  „m odera te  opera tive  law  
(LSOLm) system s, The form er identifies law  w ith decisions disposing of 
concre te  cases, i.e. w ith individual legal norm s, the la t te r  trea ts  legal 
system  as a se t of genera l norm s used in these  decisions and/o r deci-
sions them selves.

16. The concep tion of valid ity  proper for the  LSOLr, i.e. V(LSOLr), 
appears  as the sim ple form of a fa ctual validity . A norm  of LSOLr is 
valid , if it is used in or re ferred  to  in a decision disposing of a case. 
This is the typ ical judge-m ade-law  conception w hich in the sim plicist 
w ay  does not take  into account all the intricacies of singling out a ratio 
decidendi  and of operation  of the  doctrine  of precedent.

The V(LSOLr) is p rac tica lly  of no u se  in contem porary  system s of 
s ta tu to ry  law. Even in the  past the m ost ex trem e partisans of the free  
law  m ovem ent do not declared  explicitly  such conception of valid ity . 
A n use of this conception  of valid ity  and of LSOLr canno t be consis-
ten t w ith basic ideas of s ta tu to ry  law.

The V(LSOLm) is used in s ta tu to ry  law  p ractice  and its theo ry  esp e-
c ia lly  in the case  of desuetudo.  A norm  is va lid  according this concep -
tion if the follow ing conditions are  fulfilled: (a) the  norm  is V(LSLE) 
o r V(LSFC)  or V(LS1C) valid; (b) the norm  is u sed  in or re ferred  to  in 
a decision of disposing of the  case.

T he condition (a) has been discussed above w hen dealing w ith co r-
responding concepts of LSLE, LSFC  and LSIC  and co rre lated  concep -
tions of validity .

3Ï Cf. the  c lassic  work of R C r o s s ,  P receden t in English Law,  Oxford 1961, 
chapt. II, V, VII and tit. lilt.; J, W r ó b l e w s k i ,  The Concept  and Function of Pre-
ce den t  in Sta tu te-L aw System s,  „Archivum  Iuridicum C racoviensc" 1974, 7. 

r>8 Cf, W r ó b l e w s k i ,  S ąd o w e . . ,  chapt. XI, XII and litt. cit.



The condition (b) puts a res tric tiv e  c lause  on ' norm s w hich are  
V(LSLE) or V(LSFC)  or V(LSIC)  va lid . This cond ition can be sta ted 
fa c tually  by  looking a t the  set of decisions disposing of a cases in 
some tem poral dim ension. In this sense  also he re  w e ha ve to  do w ith 
a fac tual va lid ity , as based  on a „fact” , viz. the  con ten t of decision39.

17. The LSOL and V(LSOL)  p resen t severa l theo re tica l and p rac ti-
ca l problem s, different how ever for both types of them.

LSOLr is, as sta te d  above, not ade quate  for contem porary  s ta tu to ry  
law  systems, and, therefore , w e can  leave it out of our discussion.

LSOLm can be  u sed  in s ta tu to ry  law  system s and  is u sed  in them 
at least w hen one deals w ith desue tudo  thought of as a fac tual d ero -
gation  of a norm. In the case  of desuetudo  a norm  w hich V(LSLE) or 
V(LSFC)  or Vf LSIC) v a lid  is dec lared w ithout Vf LSOLm), v alid ity , and 
this last conception p re vails over the  others. This ca lls for some com -
ment.

F irstly , w e have  to  do in such situation  w ith different conceptions 
of va lid ity , and  these  conceptions are  in  conflict. T ake e.g. V(LSLE) 
and V(LSOLm) in the  case  of desuetudo.  A norm  is V(LSLE)  and th e re -
fore  ought to be follow ed bu t the  fact of not being  follow ed by  the  
S ta te  organs is sanctioned  by  declara tion  of the  lack of V(LSO Lm) v a li -
dity . The non  observance  of norm  valid  in LSLE is, thus, transform ed 
into  LSOL,  and assessed  as derogation  valid  in LSOL.  This is an e x tre -
m ely shocking tran sfo rm ation  for any  ideology of legality  in LSLE,  
LSFC and LSIC.

Secondly, even  accepting V(LSOLm) th ere  is a re le van t problem  of 
w hat p rac tice  of the  S ta te  organs, for how  long period  and in w hat 
situa tion  justif ies the  u se  of desuetudo  derogation.

Thirdly, one has to  take  into  account, tha t all th e  problem s re la ted  
w ith an explic it d erogation  in the  LSLE have  to  be applied  also in this 
case  (cf. point 8).

Fourthly, the  LSOL concept can  be  u sed  for dealing w ith some 
problem s of the  V(LSIC)  v alidity . O ne can sta te  tha t the /-consequences 
are  accep ted on ly if the  ru les resulting  from  in terp re ta tio n  are  used in 
OL. This is, of course, only a possib ility  to  res tr ic t the  area  of I-con-

39 The use  of a ru le in a decision  can  be treated theoretica lly  as a criterion  of  
„factual valid ity"  and if so, then this com bination can be used  to dem onstrate the  
relevant com plem entarity  of a „system ie"  and of a „factual" va lid ity . Cf. W r ó  fa-
l e  w  s к i, Sądowe... ,  p. 245 sq.; E. P a 11 a r о, V a lid l là о veri licab i li ta  del diritto?,  
„Rivista trim estra le di diritto o procedura c iv ile"  1966, 3. There is a question , how e-
ver, w hether there is a general concept of va lid ity  subdivided  in system ic and fac-
tual one, ci. A. G. C o n t e ,  Studia  per una teoria  della  va lid i tà ,  „R ivista internazio- 
nalc  di filoso lia  del diritto" 1970, 47.



sequences in a m anner fit for a fac tual opera tive  control. But it h as 
also an ev ident d raw back  because  its use  m akes the  LSIC dependent 
on the  ra the r acc idental decision-m aking practice.

V. PRINCIPLED LEGAL SYSTEM

18. T here  are  theo ries  according to  w hich legal sy stem  includes 
„principles, polic ies and o ther standards"  re ferred  to in gene ra l norm s 
or u sed  in legal decisions40. This re ference  or u se  is though t of in these  
theo rie s as an acknow ledgm ent of the ir  va lidity  in a system  consisting 
of genera l norm s as LSLE, LSFC, LSIC and /o r ind ividual norm s (LSOL).  
A legal system  based on such theo ries is — conven tionally  — a ,,p rin -
cipled legal sy stem " (LSPP).

This is a ra the r la rge  idea of a system  because  it consists of all 
norm s re ferre d  to in general and ind ividual valid  legal norms, w hich 
are  e.g. ru les  of m orality , religion, m ores etc.

19. The V(LSPP)  can be though t of as adding to the  Vf LSLE), 
V(LSFC), V(LSIC)  and  Vf LSOL"') one supp lem en tary  crite rion  for the 
valid ity  of „principles, ru les and  o ther standards". This cond ition is 
sim ple: the  ru les re ferre d  to  ha ve  to  be singled but by  the  genera l 
norm s fulfilling the crite ria  of V(LSLE),  V(LSFC),  V(LSIC),  V(LSOLm) 
or sim ply be re fe rred  in the  LSOL  decisions.

20. The concept of LSPP has been  stim u la ted by ideological and 
theo re tic a l reasons of theo re tic a l descrip tion  of law -app ly ing  decisions 
and  elim ination of jud ic ial discre tion. It is no place here  to analyze  
th is pecu liar kind  of defending som e theo re tic a l conceptions under the  
label of „positivism ". Leaving aside this basic issue  I w ill lim it by obser-
vations only to the  problem s of the  use  of LSPP and the  V(LSPP) con -
ception.

F irstly , the  LSPP m akes legal sy stem  alm ost an  un iversa l no rm ative  
system  of a socie ty  w hen the  gene ra l or ind iv idual legal norm s refer 
to  ru les com m only labelled  as m orality , mores, politics etc. The p lu ra -
lity  of norm ative  system s in contem porary  societies is a fact. A no ther 
fact a re  w idely used references to „e xtra-legal" „principles, policies and 
o ther s tanda rds” in the social control through  law  and the con tem porary  
legisla tive  techn ique of form u la tion of legal provisions. The LSPP con -
ception p rac tica lly  reduces all ra th er la rge  pa rt of no rm ative  system s

40 Cf. R B e n d i t t ,  Law as Rule  and  Principle ,  Stanford 1978, chapt. IV and  
litt. cit. in note  11.



to  a legal system , or in o ther w ords, ascribes the  V(LSPP)  v a lid ity  to 
these  system s or to  the ir p arts41.

Secondly, the  LSPP is the  less defined system  from  all the  five  d is-
cussed here. O ne can  argue, therefore , then  the LSPP construction  is 
lead ing no t tow ards the e lim ination of decisional lee-w ays but for sa n -
c tioning a lm ost each lee-w ay ex isting in decision-m aking.

T hirdly, the  Vf LSPP) assum es an iden tifica tion of these  „principles, 
policies and o ther s tandards", w hich in m any cases is ra the r c on tro -
versia l. It w as righ tly  stresse d  tha t one of the  differences betw een  law  
and  m orality  is the deg ree  of de term ination  of du ties42.

VI. CONCLUDING OBSERVATIONS

21. E num erated five concep ts of legal system s and co rrespond ing 
conceptions of va lid ity  stim ula te th ree  genera l problem s: (a) w hat is 
a re lation, if any, be tw een the ge nera l theo re tica l singling ou t of the 
system ic, fac tual and  axiologica l va lid ity  and the  five concep ts used 
in  this essay  (cf. point 2); (b) w hat is a re la tion , if any, betw een  the  
concep ts of legal system s and co rre la ted  concep ts of va lid ity  w ith the  
basic types of ideology of app lica tion  of law ; (c) the re la tiv e  fuzzines 
of legal system  and  legal va lid ity  conceptions.

22. The V(LSLE) is paradigm atic for system ic validity , w hich is in 
fac t defined as Vf LSLE)*3. The V(LSFC)  can be  though t of as m aking 
the V(LSLE)  w ider w ithout changing a ny  of its esse ntial cha racteristics 
bu t for u se of logic; and  no one ra tiona lly  can be  again st it.

The V(LSIC)  is in its deep s truc tu re  a form of an axiological v al i-
d ity 44. This prima facie p aradox ical conten tion has nothing startling if 
w e take  into account the  eva lua tiv e  cha ra cter of legal in terpre ta tion,
i.e. its dependence  on ev alua tiv e  cho ices in spite  of the  ju stif ica to ry  
role  of d irec tives of legal in terp re ta tion . T he conflict of in terp re ta tions 
claim ing the  valid ity  of different /-consequences is an axiological con -
flict. The re jec tion  of in terp re ta tion  IA  by in terp re ta tion  IB m eans, tha t 
acco rding to  the  evaluations and co rre la ted  d irec tive s of in terp re ta tion

41 About the general problem  of reference of law  to extra-legal system s cf. 
J. W r ó b l e w s k i ,  The d ela t ion s b etw e e n  N o r m at ive  S yste m s,  „Arch ivuni Iuridicum
C racoviense"  1973, 6.

42 E.g. L. P o t r a ż y c k i ,  Teoria  pr aw a i pa ńs tw a  w  z w iąz ku  z teorią  moralności  
JTheory of Law and State R elated with a Theory of M orality], W arszaV a 1959, vol.
1 § 10 .

43 Cf. note  15.
44 W r ó b l e w s k i ,  Three...,  p. 417— 419.



accepted in IB the IA  is contra or praeter legem,  and IA  is no t a norm 
w hich is V(LSIC) valid, and vice versa.

The V(LSOL')  is c lea rly  a case  of fac tual va lid ity45: the  decision 
and its con ten t is a „fact". The Vf LSOL"') has a mixed cha ra cter of sy s -
tem ic and  fac tual va lidity , bu t in  the  extrem e case  of desuetudo,  the 
fac tual va lid ity  prevails.

The V(LSPP) prima facie seem s to  be kind of factual valid ity , since 
the  „principles, polic ies and  o ther standards"  ex ist as socia l „facts". 
But one can argue  th a t in the deep s tru ctu re  an axiologica l concept of 
va lid ity  is a t stake, because  these  ru les and s tandards referred  to are  
u sually  so loose  tha t any  iden tifica tion  of their  con ten t is in fact an  
evaluation , and controve rs ies  concern ing  them  can be solved only in 
term s of different values.

23. The concepts of legal system s and conceptions of legal valid ity  
have  the ir ideological underpinning . It seem s in teresting  to ou tline  b rie-
fly w hat, if any, are  the  re la tions betw een  th ree  basic ideologies of an 
applica tion  of law 40 and the  concepts in question.

Ideology of the  bound jud ic ia l decision, w hich is linked w ith the 
positiv ist ideas of law  and its app lica tion  ev idently  is for the LSLE and 
LSFC and the  co rre la ted  conceptions of valid ity . The V(LSLE)  is thought 
of as a set of str ic tly  determ ined criteria , and the  V(LSFC)  as the  appli-
ca tion of the  c lassica l a le tic logic. The V(LSIC)  is tre a ted  as a Vf LSFC) 
by e lim ination  of eva luat iv e  elem ents.

The ideology of a free jud ic ia l decision in its rad ical form seem s to 
im ply the LSOLr and the V(LSOLr). In its m odera te  versions the LSOLm 
and V(LSO Lm) a re  used. In m odera te  vers ion  also the  LSIC and Vf LSIC) 
is app roved  of in re la tion  w ith opera tive  law.

The ideology of a ra tional and legal decision is determ ined neg ati-
vely  by elim ination  of the LSOLr and its va lid ity  concept. This ideology 
stresses the  lim its of the determ ination  of legal system  by eva luative  
elem en ts and is, therefo re , cautious tow ards LSIC: it sees the in te rp re -
ta tive  lee-w ays of the  law -m aker bu t is aw a re  of the  fact tha t in legal 
discourse  the  I-consequences of norm s are  trea te d  as valid  rules. This 
ideology is also aw are  of all problem s connected w ith the  LSLE and 

■LSFC concep ts and the co rre la ted  conceptions of va lidity . It is p rob le-
m atic how  this ideology is re la ted  w ith  the  LSPP concept, bu t it seems, 
tha t it canno t accept the  V(LSPP) v a lid ity  stressing, how ever, the  role

45 Ut supra p. 414—417.
46 W r ó b l e w s k i ,  Sądowe... ,  chapt. XII; I d e m ,  Ideologie  de  l'applica tion jud i -

c ia ire  du droit ,  „O esterreich ische Zft.f. ölfentl. Recht" 1974, 25.



of „principles, polic ies and o ther s tandards"  as fac to rs shap ing /-conse-
quences.

24. The p resen ted  concepts of legal system s and  of co rre la ted  con -
ceptions of va lid ity  are  linked  w ith  som e highly re lev an t characteristics  
of legal discourse .

T he concepts of legal system  are  str ic tly  re la te d  w ith  the  co rre la ted  
conceptions of va lidity , because  system  is defined as a se t of valid  
norm s. The fea tures of the se  conceptions determ ine, thus, the  scope of 
legal system . M oreow er the  conceptions of va lid ity  are  m ore or less 
fuzzy47. This m eans th a t the  contou rs of legal system s a re  not sharp ly  
defined w hen the  conceptions of va lid ity  a t leas t in som e situa tion  do 
no t an sw er the question „w hether the ru le  R  is a valid  norm  in the le -
gal system " w ithout any  reasonab le  doubt. A ny conception of valid ity  
in w hich e va lua tive  e lem en ts a re  inh eren t does no t g ive  such determ i-
ned answ er.

T he reason ings based on evaluation, in gene ra l — and especia lly  
the sta ting of /-consequences in the V(LSIC)  and also  —  in my opi-
nion —  in the V(LSPP),  can be  trea te d  as tran sform ations in the sense 
tha t one cannot m ake a deductive  inference  from the  LSLE to  the  LSIC  
or LSPP sys tem 48.

The fuzziness of basic legal concepts and  tran sfo rm ation -character 
of severa l reason ings in legal discou rse  are  h ighly re lev an t for dealing 
w ith  any  logico-sem iotic issues of legal the o ry49.
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J e rz y  W r ó b le w s k i  

POJĘCIA SYSTEMU I OBOW IĄZYW A NIA PRAW A

Po przyjęciu  w stępnych  za łożeń  autor m etateoretyczn ie  rozw aża  pojęcia  system u  
i obow iązyw ania  prawa. W yróżn ia  p ięć  typ ów  tych  pojęć  op ierając się  na strukturze  
system u prawa oraz analizu je  je  z punktu w idzen ia  problem ów, jak ie  nasuw a ich  
określen ie  i stosow anie .

47 Cf. W  r ó b 1 e w  s к i, Fuzziness.. .,  part. II, IV.
48 Cf. A. A  a r n i o, R. A l e x y ,  A. P e с z e n i k, The Foundation  ol  Legal  Reaso-

ning , „R echtstheorie" 1981, 4, part. I; A. P e c  z e  n i  к, The Basis..., chapt. 1— 3.
48 Cf. A. P e  с z e  n i k, J. W r ó b l e w s k i ,  Fuzziness an d  Transiormation  —  To-

w a r ds  Explaining  Legal Reason ing  (in print).



„System  prawa sta no w io neg o” (LSLE) obejm uje norm y ustanow ione ex pl ic i te  
przez prawodaw cę. Norm y obow iązujące w LSLE spełn iają szereg w arunków , cha-
rakterystycznych  dla prostej w ersji obow iązyw ania  sys tem ow ego.

„System  log iczn ie  rozw ijanego  prawa” (LSFC) obejm uje norm y obow iązujące  
w  LSLE oraz ich form alne kon sek w en cje , przez które rozum ie się  norm y w yp r ow a -
dzone z tych  p ierw szych  za pom ocą uznanych  reguł w nioskow ania.

„System  prawa zin terpretow anego"  (LSIC) obejm uje kon sekw encje  in terpretacyjne  
norm obow iązujących  w LSLE i LSFC. K onsekw encje  te  są rezultatem  w ykład ni tych  
norm uzasadnianej przez dy rek tyw y in terpretacyjn e określające , jak interpretator  
pow in ien  usta lać  znaczen ie norm prawnych.

„System  prawa o per atyw n ego” (LSOL) obejm uje normy stosow ane w decyzjach  
stosow an ia  prawa w z ględ n ie  sam e te  decyzje. W  w ersji radykalnej LSOL obow ią-
zują regu ły  pow oływ ane w zględn ie  stosow ane w decyzjach  lub samo decyzje. Jest  
to postać obow iązyw an ia  faktualnego . W  w ersji um iarkowanej LSOL  regu łam i obo-
w iązującym i są te  normy LSLE, LSFC i LSIC, k tóre nie zostają  uchylone przez ich 
niestoso w anie  (desuetudo).

„System  prawa zasad” (LSPP) rozszerza zakres norm obow iązujących  w  LSLE, 
LSFC i LSIC na regu ły , do k tórych  normy te  odsy łają  (np. m oralność, zasady w sp ół-
życia , standardy itp.).

Na zakończen ie  rozw ażań autor ustala stosunek  w yodrębnionych  pojęć do: (a) 
teoretycznopraw nego rozgraniczenia  obow iązyw an ia  system ow ego, [aktualnego  i aksjo-
log icznego; (b) podstaw ow ych  typów  id eolog ii stosow ania  prawa; (c) stopn ia ostrości  
określen ia  system u prawa i norm y obow iązującej.


