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Abstract

The 2008 proclamation of Kosovo’s independenceclduirecognized by many states
including almost every single one of the westernrldyoshowed that a respected
international legality does not exist anymore. bttf in the eyes of the so-called
“international community” Kosovo’s secession, pwduby the Albanian majority
despite the resistance of the local Serbian ndttgn@ncluding Belgrade’s govern-
ment’s efforts against it) and the minority ethmgjmoups (Goranis, Roma) is a fait
accompli that the community itself supported. HoerevKosovo's case is to be
interpreted as a dangerous precedent that can gedtre territorial integrity of many
states with national minorities aspiring to seamssThis happened despite the existence
of international law that does not allow unilateaats of territorial secession, but only
the eventuality of commonly agreed political sefiares. Examples of this kind could be
the attempted secession of the eastern regions fremUkrainian state, and the
successful secession of Crimea from Kiev (that sascessful also due to Russia’s
support). Such initiatives were supported by Russid opposed by the West, with an
inversion of roles completely opposite to Kosovo&se, that could be described as the
other side of the same coin — with roles reversedmpared to the Ukrainian crisis: in
Kosovo it was the West (the USA and most of the Eldj considered favorably — if not
actually supported — the Albanian secession frorfgiade, while on the other hand
Russia has presented itself in the role of the djaarof international legality while
supporting the legitimacy of Serbia’s sovereignghts over Kosovo.

Key words: emerging countries, international recognition, Kesp Ukraine, inter-
national crisis

1. Introduction

At the end of 2008 only 53 out of around 200 mendiates of the United
Nations — along with Taiwan — had recognized Kosagoa sovereign state.
Among these, Albania, United States, France, Unitatg#dm and Germany
allowed Kosovo an almost immediate recognition, gllile other EU members
except Spain, Slovakia, Romania, Greece and Cypss thair recognitions in
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the weeks following February 17 In the years that followed Kosovo's
international legitimization as a sovereign statewg progressively and has
almost doubled in numbers six years afterwards.alr, fthere are 108 UN
countries that recognized Kosovo up to February42@espite the significant
absence of colossus such as China and Russia, &itngerbia and Bosnia
from ex Yugoslavia Considering these different points of view that have almost
divided in two parts the world’s states in the “idus issue”, the present work
wants to analyze how this country started with @cla@imed independence that
at first was not effectively exerted or recognizgdthe majority of the states,
and has arrived to a sovereignty that may be dsbfoom an international
legality point of view butde factoexists, because it is fully exerted now by
Pristina’s institutions. Kosovo’s secession fronrise is the last segment of
a larger phenomena of Yugoslavia's dissolution steatted in 1991 with the exit
of the Republics of Slovenia and Croatia from tedefral state, and continued
until the exit of Montenegro from the union with Serbia @0@.

The conflicting relationships between the Serbiad Albanian nations in
Kosovo have historical bases that go back to ahgast and that shall not be
analyzed in the present paper. However, the antagomrsaeén the two nations
— both on a “higher” level between public authestand ruling classes, and on
a “lower” among common people — escalated furthboviang the '80-s when
Serbia revoked to a mainly Albanian Kosovo its adstrative autonomy,
reaching a point of no return in this clash betwgenFederal Republic and its
rebel region. In fact, until then Kosovo enjoyedamiministrative autonomy so
ample that it could be compared in everything -epkde jure— to those of the
Federal Republics of Yugoslavia. The background of sucisidae of revocation
of Kosovo's autonomy was MiloSe¥s intention to gain political credit among
the region’s Serbs (and more generally among albsewho were feeling
menaced by the rapid demographic growth of the Kaslbanians, that
started a shift in the strength equilibrium betwées two communities, to the
Serbs’ disadvantage.

! Slovenia and Croatia recognized Kosovo becausieegffirmly belong to the West,
and the western line of conducts has always beemett by the US; Montenegro and
Macedonia did it because they are also orientecartdsv aligning with the western
world’s positions, in the perspective of a possiaérance in the EU. On the other hand,
when it comes to Boshia and Herzegovina, recognisioKosovo is impossible despite
the country’s aspirations for an admission into Hté but if the country should go in
such direction the Sarajevo government would operdbors to the Republic of Srpska
independence with its capital Banja Luka. In fdbe Republic of Srpska has obtained
international recognition already in 1995 after tha@yton Peace, and not only has full
administrative autonomy but also has qualificatidingt are certainly not inferior to
those possessed by Kosovo that would justify thbition for a secession from Bosnia
and Herzegovina, whose part it is, even if ibligorto colla
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2. Kosovo towards ade facto sovereignty

When Pristina’s Parliament declared Kosovo's indeleeice on February
17" 2008, governments from all over the world appea®de — at least
officially — very surprised by such a unilateraldannexpected initiative that
overruled the United Nations Security Council Ratoh1244 and had
happened outside of international legality. In fatte very Parliaments’
Declaration specified that the Kosovo case was usion the international
picture, caused by Yugoslavia's non-consensual difiing and therefore
without precedents to be comparedl the day after this Declaration, it was the
Secretary of State Condoleezza Rice that annourniad the US would
recognize Kosovo’s independence, and she also sedttfie same Assembly’s
thesis according to which “... Kosovo [is] a speciase. Kosovo cannot be seen
as a precedent for any other situation in the weolday™. Non differently,

2Emanated on June 101999 and officially still valid in 2014, it impose
administrative autonomy for Kosovo under internagilosupervision, however keeping
Belgrade’s sovereignty over the region that theeefeould have been still integrated in
the Yugoslav state (Serbia since 2006). The Sgc@auncil was explicit in this matter
already in the preamble of the text saying thag ‘thmmitment of all Members States to
the sovereignty and territorial integrity of thedéeal Republic of Yugoslavia and the
other States of the region, as set out in the Higl§iinal Act...”. The Helsinki Final Act
of the Conference on Security and Co-operation imope (CSCE) held on August
1%'1975, subscribed by heads of states and governmér@s countries including the
European ones, USA and Canada, regarding “Questaatng to Security in Europe”
says at point 1: “all the participating States... sidar that their frontiers can be
changed, in accordance with international law, bggeful means and by agreement...”
(www.osce.org/mc/39501?download=true). Thereforee t1244 Resolution refers
exactly to the intangibility of the states, unléissre are different solutions agreed upon
and approved by the Helsinki Final Act. Furthermotmder the Art.10 of the
Resolution, the Security Council “Authorizes theci®tary General, with the assistance
of relevant international organizations, to esttblan international civil presence in
Kosovo under which the people of Kosovo can enpystantial autonomy within the
Federal Republic of Yugoslavia®. Finally it is fuemthental to assess Belgrade’s
sovereignty of rights over Kosovo where there islyomecognition of auto-
-administration, the Annex 2 of the 1244 Resolutidinat under the Art. 8 sees
“a political process towards the establishment af iaterim political framework
providing for substantial self-government for Koepwtaking full account of the
Rambouillet accords and the principles of soveityigand territorial integrity of the
Federal Republic of Yugoslavia ...” (www.nato.int/kes/docu/u9906101.htm).

3«Assembly of Kosovo... Observing that Kosovo is aapl case arising from
Yugoslavia’s non-consensual breakup and is noteaeatent for any other situation...
approves Kosova Declaration of Independence” (wssembly-kosova.org/?cid=2,128,
1635).

* http://2001-2009.state.gov/secretary/rm/2008/029¥3.htm.
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during a meeting of the UN Security Council heldtbe same day, the same
concept was being expressed by the UK Ambassador,J@in Sawers,
according to whom “... unique circumstances of thelerit break-up of the
former Yugoslavia and the unprecedented United ddatiadministration of
Kosovo make thig sui generiscase that creates no wider precedent — a point
that all EU member States agreed upon today’is important to notice that
such thesis regarding the uniqueness of the Kosage expressed both by US
and UK has appeared lacking or even completely wdiguridical bases in
international law (Borgen 2009, p. 11). This so-calleijueness of Kosovo's
case allowed the US at first, and then from 2014len half of the world states
to legitimize a fait accompli of a rebel regiontti@taches from its own mother
country (Serbia), who is among other things a memlbéhe United Nations —
an institution that should have provided some agfel All of this despite the
principles of inviolability of borders without sdlans accepted by both sides,
and considering also that in 2008 there was natsitu of grave and impending
danger for the inhabitants that would have caltedeiktraordinary measures of
safeguard. In fact, that year the internal order granteed by international
forces and there was no sign of potential dangethfe Albanian secessionist
population; on the contrary, it was those belongiagnational and ethnic
minorities (and their cultural signs on the temfjothat needed protection. In
regard to this, we can consider the example of thdiewal Orthodox churches
and monasteries that were symbols of the Serb&natidentity, and therefore
hated by the Albanians, who damaged them while rajmior complete
destruction and that in 2014 are preserved thamkhe international forces’
vigilance. Therefore, by supporting Serbia’s claimghign Kosovo matter, Russia
erected itself as the defender of internationahliggthat considers inadmissible
to break a State’s territorial integrity withoutathState’'s consent. Opposed to
this stance, there was the 2008 Bush Administratiorthe US: even by
highlighting an alleged uniqueness of the case #imply applied the rule of
“survival of the fittest”, that in foreign policy ws over not only juridical
nuances but also over legalityut court It was exactly this unwritten “survival
of the fittest” rule that induced the majority of the EU Coiastto align with the
US position recognizing the secession from Belgradéle Spain, Slovakia and
Romania did not, because of the potentially seorisdinational minorities on
their own territorie§ which could have followed the Kosovo example igitth
own regions, detaching themselves unilaterally fthencentral state. Greece did
not recognize Kosovo in the name of its ties witdrbi, cemented by their
common Christian Orthodox religious identity, whilés easy to discern both of

®> Quoted in Borgeyi2009, p. 11.
® The Basque and the Catalan nations in Spain,fen#lingarian nation in Romania
and Slovakia.
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the abovementioned motivations in Cyprus’ deciSidm all of the mentioned
cases, it is important to notice how it was not ititerpretation of law or the
comprehension of the needs of the involved pomnatithat determined the
positions of various states, but their single particularests.

3. The infringed international legality

The Serbian government was convinced that the Beprd?" 2008
declaration happened in clear violation of the BahiNations Security Council
Resolution 1244, and the Foreign Minister Vuk Jetemsked on August 15of
the same year for the United Nations to clear thegition regarding Kosovo's
secession. Therefore on Octobél 8008 the General Assembly accepted
Serbia’s request and asked through the 63/3 résolufapproved with
a majority) for the International Court of Justice’s (ICJ)imipn on the issue:
“Is the unilateral decision of independence by Brevisional Institutions of
Self-Government of Kosovo in accordance with Inégional law?”. This was
the answer given by the ICJ judges through a nigjente (10 against 4) on
July 229 2010: “The adoption of the declaration of indepsmzk on the
17 February 2008 did not violate general Internaidew because International

"The issues are the Greek national identity wita @rthodox religion and the
conflicted relationship with the northern CyprusrHigh and Muslim population, that
had proclaimed its own independent republic whilet mecognizing Nicosia’'s
government; however, differently from Kosovo, thépublic is not recognized inter-
nationally.

8 with 77 in favor, 6 contrary and 74 abstaining U.Doc A/63/PV.22, October
8" 2008, 10). Albania, USA and four small states saagainst, aligned with the USA
on the matter (Marshall Islands, Micronesia, Naaind Palau); the countries that voted
in favor were those that generally did not recognkosovo after that, and those
abstaining were those that recognized it in 200&ene going to in the years to follow.
During the discussion regarding this Serbian reguid®e UK representative — that
abstained during the voting — considered the Kosaowidependence “a reality”,
qualifying the Serbian request as political moranthegal (Meller 2012, p. 838). In
regard to this, we could ask why the request wasidered to be “political’ rather than
simply of legal nature: perhaps because — it wooltie natural to suggest — that way ex
Yugoslavia, after losing the 1999 war against NAT¥uld not have had reasons based
on international law, that at least theoreticaligcause of its own nature, is indifferent
towards displays of force. In fact, presenting tbgue aspolitical and ignoring its
juridical aspects would have allowed to ignore fdet that NATO's victory against ex
Yugoslavia was the result of a war that had nonbaeathorized by the UN and had
dubious value from a legal point of view (see note0), something that was better to
push out of the picture. Among other things, thibegal” war resulted both in
a worsening of thale facto Yugoslavian position in the Kosovo issue, but edst
officially it did not take away its sovereignty av€osovo.
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law contains ‘no prohibition on declarations of epéndence’™. Such a verdict
from the ICJ avoided the whole issue: in fact thwu€ only gave a favorable
answer to a non-illicit nature of thakeclaration of independence, avoiding
expressing judgment in the mattertoé very independenck other words, the
ICJ merely concluded that the declaration of indejleace did not violate the
UN Security Council Resolution 1244 (that protetts right of sovereignty of
Serbia over Kosovo), because it did not provide ecifig final status for
Kosovo; therefore, in absence of prohibitions ireinational law regarding
promulgations of independence declarations, thettwatehappened on February
17" 2008 was not in any kind of violation of it. Howeyeccording to the
opinion of the minority of judges adopted by E. Mita(2013, pg. 7 and 235),
author of a significant essay regarding the Kosowtependence issue, the
judging of the ICJ did not use the opportunity tarify the relations between
two important international law principles: territ integrity and the right to
self-determination of peoples; and furthermore, they not explain how the
latter could “legitimize separatist ambitions inustions where the rights of
a minority with a territorial base are systematicaéyiéd” (Milano 2013, p.235).
The sliding of Kosovo towards being a sovereignntguthat is less and less
under international supervisibnthat in 2014 reached its minimum was
something deriving from a chain of initiatives aaknts happening outside any
semblance of legality; therefore, regardless ofptfireciple ofex iniuria jus non
oritur, reduced to a mere formula that in this case cowaitd give concrete
effects. In fact, we should consider the NATO miljtartervention in 1999 that
took away from Serbia its administrative controep¥osovo, starting a process
that culminated into its independence; that hapgpémelirect contrast both with
the NATO Treaty’ and the paragraph 4, art. 2 of the Charter of thgedn
Nations “that prohibits the Countries to menaceause force against territorial
integrity and political independence of other StatéMilano 2013, p. 133);
therefore not even “the supposed appearance ofjtd to a humanitarian
intervention ‘external’ to the collective safetystgm of the UN” seems to be
legitimized by international law (ivi, p. 134). Thextestep were the measures
taken by the UNMIK to take away Yugoslavia’'s auttyoiover the region;
introducing the German mark instead of the dinasdpcing new documents for

°® The employees of the UN and UNMIK were around)@0.in 2002, successively
went to 300 in 2013, while the KFOR went from 5@0dA 1.000 to 5.000 in 2013. In
Kosovo, there are also more than 2000 employedsedt ULEX (Milano 2013, pg. 205
and 290).

91t contemplates the possibility of use of all ferconsidered necessary to
reestablish peace, in the case of an armed at@gaikst one of member states; yet in
1999 the Yugoslav Federation did not attack or roerany NATO country. From a
juridical point of view, the 78 days of bombingsaagt Serbia have no legitimacy
margins, not even if they are considered as a hitamam intervention. In regard to this,
it is useful to see the analysis done by C. Bat{ig011, pg. 118-127).
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Kosovar citizens who wanted to expatriate, contreéroproperties of the
Yugoslav state present on the territory also thinopgvatization of public
companies. Such measures induced FRY, Russia and Chinagst pigainst the
General Secretary of the United Nations, who ovppstd the authority given to
him by the Resolution 1244, that was suppose toaguee regional autonomy
only (ivi, p. 150).

As it is well known the declaration of independepognounced by Pristina’s
Parliament on February 172008 was not judicially based on the Resolution
1244 of the UN, which is the result of an agreenteached in international
community,including Serbia on the contrary, it claimed legitimacy from the
fulfillment of the Ahtisaari Plan. The Plan did feee the possibility of a inde-
pendence, even if partially “supervised” by inteimaal powers, but it had been
refused by Serbia during negotiations that toolcelin Belgrade under the
patronage of the so-callddloika (USA, Russia and the EU) between September
and November 2007. In such a picture that quicklgnged radically, the
EULEX" mission operated without keepingsaper partesprofile of equal
distance between Albanians and Serbs; yet itggirated concretely in matters
of justice, public order and border controls, impletiregg the Finnish ONU
mediator Martti Ahtisaari’'s Plan, refused by Serlfansequently, the mission
favored the extension of powers of the PriStinaegoment over regions still
controlled by Belgrade, contributing that way taliag) another component to
the general picture of consolidation of the autoefaimed Kosovar stdfe
A statehood that actually grew stronger with thputtion of bilateral treaties —
around a hundred of them up to 2013 — and agresmgtit many Countries of
the world and with Kosovo’s membership in interaaél organizations such as
the IMF and the World Bank in 2009 (Qerimi & Kragn2013, pg. 1645-1646),
the European Bank for Reconstruction and Developr{ttRRD) in 2012 and
the Council of Europe Development Bank (CEB) in 2G48wever, the fact that
the February 1% 2008 proclamation in favor of the independence emby
Pristina’s Parliament was not indeed legitimaterfra juridical point of view is
easily seen if we consider similar initiatives thaid been previously done and
that had been cancelled by the Special Representative éthetary-General

1 EULEX was instituted on February €008 in order to assume the UNMIK’s
functions, but ever since its creation it was meaiignized by the Serbian counterpart.

2| regard to this, Milano 2013, pg. 187-210, pattrly p. 193.

131n 2002, in front of certain stances of Kosovastitutions that gave glimpses of
practice of a true sovereignty, the Special Reprtasise of the Secretary-General
Michel Steiner wrote a letter to Nexhat Daci, thredtdent of the Assembly of Kosovo
on May 2292002, saying that decisions or acts made outbeleampetence area of the
Provisional Institutions of Self-Government coulatnbe valid. Furthermore, on
November & 2002 the Special Representative wrote to Daci:L“et me make it clear
that Kosovo is governed by Resolution 1244 andSkeurity Council of the United
Nations. The future status of Kosovo is open iamdll be decided solely by the Security
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Also, we could say that according to a Note of juridicgure published in 2012
and concentrating on Kosovo, the requisites thagatlly give Kosovo the right
to secession are not entirely convincing: accordinity an entity has the right to
detach from the home state when it satisfies tHewong conditions: “1) con-
stitutes a ‘people’, 2) is governed unequally orjectied to systematic oppres-
sion or egregious violations of human or humaratanights, 3) is denied any
internal realization of self-determination, 4) fieathooses to exercise self-
-determination externally, and 5) respejets cogensnorms and the rights of
other minorities and has the capacity to ensurdn sespect in the future”
(Brewer 2012, pg. 276passim. But they are not entirely satisfied because
according to the author, the Albanian populationosénh leaders proclaimed
independence satisfies only the requisites 1 araiméng those mentioned
before; and when it comes to point 2, the injusticystematic persecutions,
violation of human rights of Albanians, all thatpp@ned only until the 1999
NATO bombings against the former FRY. Afterwards, #pplication of the
Security Council Resolution 1244 that was accefigdBelgrade and that
included the Rambouillet Accords previously refysedsed any possibility for
Serbia to inflict further damage against Kosovo Albani&us there is more: the
final fall of MiloSevi¢ from the public scene that happened in Septemd@® 2
destroyed the nationalistic political inclinatiotfsat were pursued up to that
point, starting a process of democratization andgimg FRY closer to the EU.
In such a scenario that changed radically betw®9 And 2000, and with tens
of thousands of NATO military in Kosovo, it was tefare objectively impos-
sible to continue any kind of persecution towaltts Albanian population. Not
even the point n. 3 requisite can be consideredta$isd: the exercise of a self-
-determination does not necessarily correspondsituation of full sovereignty;
during the negotiations with the Kosovar admintstra guided by the Troika
(USA, Russia and the EU) under UN mandate, that pla&e from August to
November 2007, Serbia had offered PriStina the #rge&itonomy possible,
denying only its consent to making Kosovo a forelgnd to Serbia. Yet
according to requests made by PriStina at the tsaH;determination meant

Council. No third party or parties can prejudgeftihe emphasis is added by author]”.
But there is more: on Februar{! 2003 the Assembly of Kosovo divulged a declaration
named “Declaration on Kosova — A Sovereign and peaelent State”, that affirmed full
Kosovar independence; that resulted in a clear agess Daci by the Principal Deputy
Special Representative Charles H. Brayshaw: “... blddike to advise you in writing
that consideration of this matter by the Assembbula be contrary to United Nations
Security Council resolution 1244 (1999), the Cdnstinal Framework for Provisional
Self-Government in Kosovo and to the ProvisionaleRwf Procedures of the Assembly
..." (these documents are available on the intertietvaw.icj-cij.org/docket/files/141/
15038.pdf). Therefore there is no margin to ambjguhere is a clear refusal to accept
a unilateral declaration of independence for Kosbyathe highest international insti-
tution that is competent over the area.
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nothing less than full independence from Belgraded Aonsequently, despite
the Albanian aspirations, independence would not teeen the only solution in
the issue of self-administration that among otlémgs was already a prerog-
ative of PriStina. The motivation contained in tthewe mentioned Note appears
to be quite weak: according to it, there is no gotes that Kosovo could
exercise permanently the self-administration insgkrbia, or that it could
respect the human rights of its inhabitants (Bre2@&t2, p. 286) even after the
withdrawal of international forces: in fact, no cayrit the world could provide
absolute guarantees regarding these points. Furtherraven if we allow the
possibility that Serbia is not capable of providihgse conditions despite its full
democratization and full acceptance of EU’s vditjésis logical to assume that
not even Kosovo itself could guarantee those requirtsterits internal national
and ethnic minorities, with the Serbian as the lstrggespite the full acceptance
of the Ahtisaari Plan that avoids identificationtieeen state and nation. It is
therefore safe to assume that the point n. 5 cameatisfied. In fact it should
be remembered that, in regard to the safeguard mdrities, immediately after
the proclamation of independence on Februafy 2008, the streets of Pridtina
saw Albanian flags flying with their black eagle oed base, and not the
Kosovo's official one with six stars on a blue haseated to express super-
-national values and inspired to the EU’s own flagsuch an atmosphere of
strong nationalism, that declaration was receiveth wiostile silence by the
minorities, while the Serbs north from the river Ibar hadevibreactions against
the Albanians and against international forces (Viel@010, pg. 194-195).

In conclusion to this excursus, the position takeriEbrico Milano in regard
to this issue is fully sharable: he claims that #uo-proclaimed Republic of
Kosovo proclaimed on February™ 2008 did not have the requisites necessary
to “be fully affirmed as a new state from an intdfanal law point of view, and
therefore to succeed to the Republic of Serbia hen territories of the ex
Autonomous Province of Kosovao”, especially if we siler the absence of any
juridical requisite whatsoever in the AhtisaarirPthat could legitimize such an
initiative. In fact, the independence happened “itemitory under an inter-
national administration that was suppose to guagahbth the auto-government
of the population and the respect of Serbia’sttwial integrity” (Milano 2013,
pg. 248, 252 and 261). In other words, the 1244 Resolthat at the time had
been accepted by both parts (Belgrade and Pristiad)been replaced by the
Ahtisaari Plan supported by the EU through EULEXsmite the first one being
still in force; however the latter has been rejédig the Serbs in a context that
saw the UN in the background without taking a clear pasitio

4 The EU values do exist, even if they are not fdlyrdeclared. They are about the
requisites that a state has to prove it has inrotdebe admitted in the very EU.
Practically, these are the usual Western valuesh sas democracy, freedom of
expression, human rights, market economy etc.
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A consequence to such a change was the free palsegovo not only when
it came to the unilateral independence declarabiohthey were also allowed to
obtain a factual sovereignty that is now a redhtypossible to ignore. In fact,
when it comes to the ways of formation of stated tire bases necessary for
a political subject to be defined as “state”, theernational law is quite
lacking. In this matter there is only the Montevideo Conigmon the Rights
and Duties of States from Decembel’ 2833 that among other things is strictly
regional and signed by 16 states of the Americartiment. Its Article 1 says:
“The state as a person of international law shootdsess the following
gualifications: a) a permanent population; b) araef territory; c) government;
and d) capacity to enter into relations with otsi@tes”. And the Article 3: “The
political existence of the state is independentabgnition by the other states”.
Following these phrases we can see that at the mtoofidts proclamation of
independence Kosovo had three out of four reqsisitelicated in the very
Montevideo Convention while the point b) regardangefined territory will be
reached — as we shall see shortly — after the Blauskreaty with Belgrade
reached on April 1® 2013; in fact, according to the treaty the Serbian
government would have legitimized the presencéefitosovar government on
the territory north of the river Ibar, which untilen was controlled by Belgrade
and international forces only. Another interestirgnp in our reflections is the
article 3 of the Montevideo Convention, that explycisays that the external
recognition is not an essential requisite for aesta exist; and it is exactly the
case of Kosovo, considering the uncertainty surroundts juridical status,
since in 2014 it is still not recognized by almost halfhef planet’s states.

However, a decisive step towards its independencebeafound in the
unwritten agreement that saw the Kosovar autherdizcepting the fact that the
supervision of their work would pass de facto freiMIK to the States
favorable to the application of the Ahtisaari Plan. Thig,vaa informal group of
states that made the so-called Steering Group i3$@} replaced the very EU
in the matter of international monitoring of theuyg (and fragile) Kosovo's
institutions; although we should precise that whildMIK operated following
the Resolution 1244 of the Security Council, acagfig both parts and the
warrant of the Serbian sovereignty over entire Kosthe ISG was legitimized
only by the Ahtisaari Plan that wanted for Kosovo a “guidedtess that would
have lead to its independence, which is exactlyrélason why Serbia rejected
the plan. During the period 2008—-2012 the ISG pomes ample, culminating
in the right to nominate the International Civili&epresentative for Kosovo
(ICR); according to the Ahtisaari Plan and the 8eey General of the United

5 In regard to this, Urrutia-Libarona, 2012, p. 18ad Milano, 2013, p. 61.

® The ISG has 25 States among those that alrea?y(8 had recognized Kosovo's
independence: 15 among these belong to the Europaéon and 5 are extra-EU
(Norway, Swiss, Turkey, USA and Croatia, that lwasgd the EU in July 2013).
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Nations, this figure would have had “overall respbitity for the supervision,
and shall be the final authority in Kosovb”Such a position that had the last
word in matters of interpretation of the Plan, hdsbathe power to “take
corrective measures to remedy, as necessary, amnadtken by the Kosovo
authorities”; measures that could have includeatdment of laws or decisions
adopted by Kosovo authorities”, and also the pdisilito sanction or remove
from office any public official or take other meass, as necessary, to ensure
full respect™® of the Plan itself and of its implementation. Tliere, a Kosovo
legitimized not directly by the United Nations, iyt a group of states united in
an informal association, following a procedure twas not that different from
the one used in 1878 by the European Great Powdhe 8erlin Congress to
create — with their international legitimacy recognizeitie new Balkan states of
Serbia and Montenegro. The final act that aimed ffona Kosovo's full
independence was the last meeting held by the I5Saptember 102012. It
saw the dismissal of the International Steering Grpupclaiming Kosovo's full
independence, because it was not legitimized argiiopithe Ahtisaari Plan and
by the countries that sustained the plan, but byvémy Constitution of the
newly created state produced on Junf2 2@08. In other words, such act brought
Kosovo from the position of international subjedthnwderived rights to a fully
sovereign subjecuperiorem non recognoscens.

In front of this evolution, even if on one hand Sardid not renounce its
claims of sovereignty over Kosovo, on the othebégun to legitimize itself
Pristina’s authority, even in the territories nom the river Ibar, where
previously the Kosovo government always failed &wvéhany control. In fact,
Serbia and Kosovo established a treaty on Apffl 2813 — with the mediation
of the High Representative of the EU for Foreigfiaié — according to which
the parts recognize the institution of the Assaoiatof municipalities with
a Serbian majority; such an institution was destiteedubstitute the Serbian
parallel government structures in north Kosovo afpieg in education, health-
care, tribunals, administrations, that until 2013 warpported and financed by
Belgrade but considered illegal by Pristina ands¢hStates considering Kosovo
a sovereign countty, This treaty that appears merely technical, initeal
contains important political news. In fact, it allavihe Kosovar administration
to enter the territory north of river lbar with Behde’s full consent — a fact
unheard of up to then; on the other hand, Pridirgdvernment recognizes

7 etter dated March 262007 from the Secretary General addressed tordsident
of the Security Council, art. 12-3, on-line at: wwwosek.org/docref/Comprehensive_
proposal-english.pdf.

18 Letter dated 26 March ..., annex IX, art. 2.1, ®d;line at: www.unosek.org/
docref/Comprehensive_proposal-english.pdf.

Yn regard to this, the Italian newspaper ,La Stafpvww.lastampa.it/ 2013/11/
03/esteri/kosovo.
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a Serbian identity with strong ties to Belgrade inpat of the Country’s

inhabitants. A part of this treaty was also the oiggation of the elections in the
territory north from Ibar, managed by PriStina armd anymore by Belgrade.
Serbia also accepted integrated management ofotigehcrossing points, valid
and operative since December 2012; and it is not waportant that Kosovo

considers them to be “the line as a border”, whidebi “recognizes the line as
an administrative boundary” (Milano 2013, p. 301)isl however fundamental
that Serbia accepts the political control of Pm&$ government over the
territory with a Serbian majority that Belgrade awlistrated until 2013, having
previously refused the Kosovar jurisdiction over it.

4. Belgrade grows apart from northern Kosovo

However, the application of the April #2013 treaty was not benevolently
accepted by the Kosovo Serbs north from Ibar, tledt that Belgrade's
government had betrayed them, the very capital efdbuntry perceived by
them as their only true homeland. This reality fubynerged during the
administrative elections held in November 2013. Befinen, northern Kosovo
voting was administrated by Serbia and without amyut from PriStina’s
authorities. But in 2013 Belgrade asked the SerKi@sovars to take part in the
elections managed by PriStina. Such an invite had lmored, considering that
in north Kosovska Mitrovica the electoral turnottbpped at around 10% of
those with voting rights, while in the Serbian @vels in the rest of Kosovo it
settled around 50%. Furthermore, those elections Wetched by violence and
destruction in north Mitrovica constituenciéshat have invalidated their
democratic regularity. In regard to this, it is notpiortant to determine if the
responsibility of these disorders is to be atteloufor not) to the nationalistic
political forces in Serbia, that were the opposition the contrary, it is good to
notice how the violence and the almost inexistamtigipation in the voting are
a sign of the feeling of frustration of the Kosdserbs, who have perceived the
abandon of their Serbian Serbs brothers, who haskl™themselves to the
prospective of seeing the homeland Serbia admititectiie EU in futur&. Such
a low level of appreciation of the 2013 administatelections is a natural
consequence of the north-lbar Serbs boycott ofceéresus held in Kosovo in
2011 that was therefore considered only partiadijable. Its results showed
around 1.700.000 inhabitants total, out of whom 92% Albani&y3% Serbs and

20 |pid.

2 According to Tatjana Lazarev{2014) a year after the April {2013 agreements,
despite the fact that the population continuescioas if everything had remained the
same, privately among them the people say: “Sesdidh us for nothing, if they at least
negotiated something...”.
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some minorities of Goranis, Boshjaks, Turks, Macedwmid&Roma, Ashkali,

Jews, Vlachs, etc. In the northern Kosovo the Semy& lbeen estimated to
constitute the 98% of the population, while in the south there the majority in

the municipality of Strpce, with marginal preserieethe rest of the Kosovar
territory (Loi 2013). The sense of frustration dargy from the Serbian

component of Kosovo, which was already clear in riffesal to take part in

administrative initiatives of PriStina, can be summed in the words of

a woman from Zvé&an, Slavka Drekalo¥j that was 56 years old in 2013: “At
the time Belgrade advised the Serbs not to take part invidtgssocensus, with the
motivation that the Kosovo Serbs were Serbian amisz but now we are
excluded from the census [the one held in Serbiaittnan 2011] in order not to
get into a conflict with the great powers who ratiag Kosovo and Metohija’s
independence; now they have cancelled Kosovo's sSeftee do not exist

anymore” (Lazarevi 2013).

However, despite such intransigent refusal by thesoKo Serbs to
collaborate with Pristina’s authorities, the elegtidrought a true change of the
administrative structure of northern Kosovo, thatpgened following the
governmental wishes, breaking the previous one baped Belgrade’s needs.
In fact, the system of four Serbian municipalitiesth from Ibar and composed
by the municipalities of north Mitrovica, Z¥an, Zubin Potok and Leposavi
does not exist anymore when it comes to the telt@rganization of the
juridical administration: other than the above nmmd municipalities, also
south K. Mitrovica, Vushtrri/Vtitrn and Skenderai/Srbica with their Albanian
majority, refer to the local tribunal of Mitrovica.h@t way PriStina broke the
isolation of the Serbian area of Kosovo, formingeavradministrative region
whose population i%5 Albanian (Lazarevi 2014). Another change happened
when it comes to issuing ID papers north form litlaat were issued by Serbia
until 2013 and have become Pristina’s jurisdictgince 2014; but when it
comes to the administrative organization, the Kosgeawvernment — following
the Brussels Agreement — has shown availabilitfitance and recognize the
single municipalities as Serbian, but not the Aggam itself. In fact, they are
afraid (and not entirely wrong) that a true “asation of Serb municipalities in
Kosovo” could become not a way of integration oftSein the new state, but
a “state inside a state” that could undermine @i authority in its own
territory, making it impossible to function for th&sovar institutions. In fact,
there could be a situation similar to the one isfia and Herzegovina (Martino
2014) where Republic of Srpska is a constant aniagto the federal system
whose part it actually is, paralyzing the activit@fsthe muslim majority state
(even though that majority is relative) with Savaj@s capital city. Such a result
would radicalize the confrontation between Serbd Afbanians in Kosovo,
giving arguments to nationalists who hope for staton of Albanians by
aiming for a political union with Tirana in ordeo treate a “Great Albania”,
instead of a multi-national state where every singpmponent has the same
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rights of others. In every case, the Kosovo publis appear to be more and
more those of a sovereign state. It is also impésgio deny that Kosovo's
statehood is consolidating, gaining all the prerogat of asuperiorem non
recognoscenstate. Furthermore, following this course of eveatsMarch 4
2014 the Prime Minister Hashim Thaci even annourttetl before 2019 the
current “security forces” will become “Kosovo’s aytncounting 5.000 soldiers
actively in service and 3.000 in reserve. Such dsiet corresponds to the
rights of a sovereign subject that, if it is reatywereign, has the right to manage
its own defens@ its whole territory in fact, independence is either full with no
restrictions, or it cannot be considered as such. ddewobviously after that
declaration, Belgrade protested with the NATO (tisastill the international
organization managing Kosovo's safety) asking thatfuture Kosovar armed
forces should be prevented from accessing the territath rom Ibar {bid.).

Considering the route towards Kosovo becoming & stad the electoral
confrontation as a true test of the Brussels Agesgmn the author’s opinion it
is obvious that by signing it, Serbia loosenediitffuence over Kosovo's Serbs,
benefitting Pristina’s authoritiesgespite the fact that Belgrade does not
recognize Kosovo as a sovereign stdteerefore, E. Milano’s thesis can be fully
shared: it suggests that such Agreement meanStrhaiaimplicitly recognized
Kosovo (2013, p. 303). Furthermore, in front of thespextive of establishing
special relations with the Association of Serbiannioipalities that Serbia
accepted similarly to what Bosnia and Herzegovinandid Republic of Srpska,
Serbia seems to have pushed itself into a deadsteet: in fact, if Bosnia and
Herzegovina is a sovereign state in the eyes ajrBde, and there can be inter-
-state relations with it, there could not be simitdgernational relations between
Serbia and Kosovo, since the latter — at leastiaffjfc— is not a sovereign state
for Belgrade. Consequently, in such a context, thegmation of Serbs in
Kosovo's institutional system can only grow stronge time (Janj 2013),
considering the diminishing space that Belgrade thamtervene in northern
Kosovo. In this situation that is still quite nonfided in the first half of 2014,
one part of the Serbian population in north Mitoavisaw the results of the
voting as a step forward the integration of theéaegnto a Kosovar society; on
the other hand, other inhabitants do not resign rtoAtbanian control of
a Serbian region, wanting the Association of Serlmamicipalities to become
a sort of a tiny state (Lazaré\2013).

What is certain is that northern Kosovo seems tonfme and more
dependent from PriStina’s authority, that is howedused by a vast majority
of the population. This situation has been greatfiuénced by the so-called
“international community” formed by the USA and th#J excluding those
states (Spain, Greece, Romania, Slovakia and Cymus have not recognized
Kosovo's sovereignty, despite the opposition of ptpewers (China and
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Russia¥. More specifically, the “point of no return” for tHait accompli of
Kosovo’'s independence was not the 2007 presentaftiaiie Ahtisaari Plan
despite the fact that it contained the possibility the declaration of political
sovereignty by Pristina’s Parliament in February&Q@hd neither it was the ICJ
opinion in July 2010 that said that the independetself was not illegitimate.
On the contrary, the crucial step was the declaratfodismissal of the ISG in
September 2012 that saw the passage of full pomensthe territory from the
international organizations to Kosovo's institugorBy allowing this, violating
a basic principle of current international law — ¢hdo-determination of peoples
— there was a seriomgllinustowards the local northern Kosovo population who
did not want to exit Serbia just to be integratetb ithe new Kosovar state. In
this case there was no will in international offid® apply the right to auto-
-determination, despite the fact that it was they verason that from 1999 on
allowed the “international community” guided by t&A to make possible for
the Albanian Kosovo population to exit the Serbsaate, even if that meant
breaking another fundamental principle — that of the gitality of state borders
in absence of shared treaffeas established in the Final Act of the Conference
on Security and Co-Operation in Europe (CSCE), lirldielsinki on August
11 197%* Therefore, these principles have both been violateshaging the
Kosovo Serbs of the north: the right to auto-deteation was never seriously
considered both when it came to the will to inhabé region north from Ibar
(where the Serbs are the majority) in a Kosovo uidldgrade’s sovereignty,
and in the case of a detachment of north Kosovo frmmew state governed by
Pristina. Furthermore, the intangibility of borderasasimilarly disrespected but
in this case favoring only Albanians; they wer@akd the secession of PriStina
from Belgrade, but there was no secession of Mitapfiom Pristina that would
have been appreciated by the Serbian populatiors. ifhistice was not made
right with the Brussels Agreement in April 2013, alniwas a mere corollary of
the Kosovar independence. It aimed to “neutralizbe theavy political

?2|1n media and political language there is the t&international community” which
is used to indicate groups of countries where thi¢edd States are always present. Other
political giants such as Russia and China are densil part of it when they are sided
with the USA; but when that does not happen, they @ut of the “international
community” similarly to any other State that is atigned with the USA positions.

% The author does not share the thesis accordinghtoh the principle of states’
territorial integrity, especially when it comesitder-state sphere, cannot be applied to
peoples but only to relations between states (idrluibarona 2012, p. 135). In fact the
Helsinki 1975 Final Act that constitutes the baé¢his subject matter does not specify
such a distinction that therefore is valid justaasupposition without any certain proof.
On the other hand, it is a certainty that Serbtalsitorial integrity had been altered
without Serbia’s own consent; such a fact is nlovadd by Helsinki or the UN Chart.

24 |n matter of the Helsinki Final Act applied to tKesovo case, see Violante 2014,
pg. 137-138.



290 Antonio Violante

contradiction of the Serbian refusal to accept Kas¢and therefore, following

a logic of national juxtapositionglbaniar) hegemony in their territory; it has
used “technical” means such as the integrated aitkd management of
borders, but has not solved the fundamental palitissue: the one of the
Serbian population in northern Kosovo that feelgdyed and abandoned by
Belgrade, and whose will has not been consideredofAhis inside a “process
of dialogue promoted by the EU” (Milano 2013, p. 31&arted exactly with the

Brussels Agreement.

5. Two international crisis compared

In a quick description of the context of the int#ianal situation in the
aftermath of the Russian occupation of Crimea dsdannexation into the
Russian state, we can notice that the Kosovar Sepesisd not constitute
a separate case without any possible analogiesotitirs happening in Europe
and the rest of the world. In fact, in Kosovo’s céise “international commu-
nity” recognized its sovereignty with the acquigsmof the UN that since 2008
— after the failure of negotiations directed by theoika from August to
November 2007 — has maintained a low profile oftradity in the issue. The
independent Kosovo — recognized by almost everytesesountry — has pro-
duced two negative consequences that saw the westaiety as the main
responsible: 1) failure to respect the sovereigotya state (Serbia) over
a province included in its own territory; 2) failute respect of the rights of
a population — the northern Kosovo Serbs — to aaterthination. In fact, we
should consider that such population has been dethie possibility to stay
politically united with Serbia, while it has been forcedecome a part of a state
whose majority nationality is Albanian, and that wassued by this component,
in the name of the right to their auto-determinatthat was however denied to
the Serbs. But there is more: the Serbs were fai@dive in a state with an
Albanian government, while the climate of reciproatred is still deep-rooted
between the two nationalities, despite the offiejgbearance of the state whose
capital is PriStina that is inspired to a “civictioa” and not to a nation based on
Albanians’ nationalism. A proof of the persistence of suatheldl is the necessity
for the NATO military to defend still in 2014 thertBodox monasteries and
other sacred medieval places that are perceivedeb$erbs as symbols of their
national identity, while the Albanians see them ke signs of a hated
domination that is to be eliminated even physically.

While considering the annexation of Crimea to Ras#i happened with
a strong opposition from the USA and the EU thatlheeh obvious through the
lack of invitation to Putin’s Russia to the G7 tiad been held in Brussels on
June 4 and %' 2014, where (even though in a bland way) therethsnenace
of sanctions against Moscow. The seven most ecomtlynedvanced countries



States and nations compared. The case of Kosovbtllaraihe... 291

contested to Russia both its violation of Ukrainésritorial integrity that
preceded the annexation of Crimea, and the suppa@m dpy Russia to the pro-
-Russian militias in the civil war that devastathé east of the country and
resulted in the escape of 110.000 people from Ruagdize end of June 2074
On the other hand, Russia had used the very Kosms® to invoke the full
legitimacy for its initiatives. In fact, according tit's point of view, if the
Western society considered “legal” Kosovo’s seagsfiom Serbia, the detach-
ment of Crimea from Ukraine should have been aetkpte same way along
with the right to political auto-determination @$ inhabitants. The two regions
(Kosovo and Crimea) have some significant analogigsthey both have
a majority of inhabitants that through affirmatioh mational identity refuses
political cohabitation with the nation that bedns same name of the one they
have been (oare, depends on the interpretation) partoR) they both have
maintained (or still do) a condition of strong angmy’’ from the central state;
3) they maintain in their territory national ancht minorities thathowever
refusethe secession from the central statd) both their parliaments have
declared unilaterally the independence from therakstate$; 5) both Kosovo
and Crimea have never been sovereign states inhis&dry; 6) their respective

® This data has been revealed by the United Natidigh Commissioner for
Refugees (UNHCR), according to who there are a®@ internal refugees from
Ukraine. The spokesperson of the agency MelissaniRte added that only 9.500
refugees in Russia had asked officially for asylim,order to avoid bureaucratic
complications and out of fear of possible retatiatin case of their return in Ukraine
(,Corriere della Sera”, June 98014, p. 5).

% The Albanians, 92% of Kosovo’s population, reftise cohabitations with Serbs
in the same state — Serbia; the Russians, 58% whe@r inhabitants, refuse the
cohabitation with the Ukrainians in the same statiee Ukraine.

?"Kosovo is Serbia’s autonomous province accordimgthte 2006 constitution;
Crimea is an autonomous republic inside the Ukratage, except for Sevastopol that is
an administrative unit separate from the very Répw Crimea.

2 pAccording to the 2011 census data, in Kosovo tB8&65is of Serbian nationality,
and there is a 2,7% of inhabitants is of ethniaupeo(especially Goranis and Roma) that
are different from the two majority (the Serbs aenational minority in Kosovo
compared to the Albanians, but are also one ofvtleemajority groups compared to the
minor ethnicities (Goranis and Roma) ones (Albawiand Serbs); In Crimea there is
a bit more consistent national minority of abou®@®f Ukrainians, with a 12% of
Tatars.

? The Pristina Parliament on February"008 and Crimea’s Parliament on March
11" 2014. The Crimean local authorities then followéth a referendum held on March
16" 2014, asking if Crimea should adhere to the RnsB&deration or remain within the
Ukrainian state. The response was a 97% of votesdale to the annexation to Russia.
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central states, Serbia and Ukraine, had signed atienal acts that guaranteed
their territorial integrity”.

Despite the numerous analogies in the two casedVést lead by the USA
on one hand and Russia on the other had assumeaetely opposite positions
in the issues of Kosovo/Serbia and Crimea/Ukraiftee first ones sustained
Kosovo's independence, and have considered Crinmégti$ to auto-determi-
nation to be illegitimate, exiting Ukraine to beited with Russia. On the
contrary, the latter never recognized Kosovo’ seoadsom Serbia while it has
fully accepted Crimea’s detachment from Ukrainethwiull support from its
regional allie¥". All of this was based on also completely oppositgivations.
The West encouraged and then recognized Kosovd&pandence in the name
of the right to auto-determination of peoples, witileas considered illegitimate
Crimea’s secession from Ukraine in the nhame ofptfireciple of intangibility of
state borders. Russia did not accept Kosovo's secefdlowing the principle
of intangibility of borders, but has welcomed Cratesecession based on the
right to auto-determination.

In such a contrast of positions, Russia used fumtaivation to sustain its
own thesis. Before the Ukraine crisis had escalate@014, Russia used
international legality to explain its support foerBia’s territorial integrity. Yet
after the Crimea Parliament had declared indepereden March 11 2014 and
after the referendum that saw around 97% of the inhabeaptessing their will
to separate from Ukraine and to be united with Rw$autin justified Moscow’s
policy in the issue by using the very Kosovo's deation of independence from
Serbia (Martino 2014). Such a turning point in Raissattitude in favor of the
right to auto-determination can be fully seen afsa statement of the Russian
Ministry of Foreign Affairs on April T 2014 that could be resumed this way:
1) the current Kiev government came to power foltayvan anti-constitutional
coup d’état; 2) that very new regime broke Ukrasnahity because of their
discriminatory policy towards national minoritie3} during the OSCE summit

%0 For Serbia, it was the 1244 Security Council Retimh in 1999 and for Ukraine it
was the Memorandum on Security Assurances signBddapest on Decembef £994.
The latter, signed by Russia, United Kingdom, USW &kraine, saw Kiev's commit-
ment to dismantling nuclear weapons in exchangeheir independence from Ukraine
and the intangibility of its territory; and considg the USA and United Kingdom’s
participation in the Memorandum (both nuclear p@yé¢nese two countries should have
been warrants for Ukraine’s sovereignty.

31 The Kazakhstan accepted the March' téferendum results favoring a union of
Crimea with Russia, defined by the Kazakh presidéntsultan Nazarbayev as an
opportunity for the Crimean people. Perfectly atigrwith Moscow’s positions was also
the president of Republic of Srpska Milorad Dodikan interview made in the occasion
of the referendum that has been transmitted by iBssmain media, he said that Crimea
had always been a part of Russia and that theerelem could create a hew guideline in
matters of auto-determination of peoples, becoraingpdel for Republic of Srpska too.
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held in Budapest in 1994 (confront note 31) Russi@er committed to forcing
a part of Ukraine (meaning Crimea) to remain witthia country (governed by
Kiev) against the local population’s will; 4) theri@ea secession had been
caused by complex internal reasons that have mpthn do with the
commitments that Russia took with the Budapest Mamitum and regarding
Ukraine’s sovereignty; 5) the same thing cannosdid of the western countries
that have ignored Ukraine’s sovereignty during tMaidan” events; 6) the
states that signed the Memorandum did commit totrashthe growth of
nationalism; yet Ukraine did not comply and it pgeded to grow an aggressive
nationalism that induced the Crimea population woaletermination, all the
way to their entrance into the Russian Feder&tion

Following the “Maidan” events (named after the Kieyuare that saw the
beginning of the uprising against the governmentha beginning of the 2014,
there has been a further shift to the east of éwe ‘iron curtain” post-1989 that
first had moved from Berlin to the river Bug's banihe eastern EU border),
entering Ukraine and de facto dividing it in twortsa with a divisor line that
loosely follows the Dniepét; the United Nations appeared to be divided too and

%2 Statement by the Russian Ministry of Foreign Aéfaigarding accusations of
Russia’s violation of its obligations under the Bpdst Memorandum of 5 December
1994 “...The current ‘government’ in Kiev, which came to mwvas a result of an anti-
-constitutional coup, by their policy, primarily thiregard to national minorities, has in
fact itself broken the unity of Ukraine and litdygbushed an entire region out ... At the
OSCE summit in Budapest in 1994 ... Russia did ndetake to force part of Ukraine
to stay in it against the will of the local popudat, but the provisions of the Budapest
Memorandum are not applicable to the conditionschviiave become a consequence of
actions of foreign policy or social and economictdeis ... Ukraine’s loss of its terri-
torial integrity was a result of complicated int@rprocesses, with which neither Russia
nor its obligations under the Budapest Memorandawehanything to do. The Russian
Federation strictly observed and still observes dbdigations under the Budapest
Memorandum to respect the sovereignty of Ukraineluding during the many months
of political confrontation in Kiev, which cannot ksaid about the policy of western
countries, who openly neglected this sovereigntynduthe events on the ‘maidan’ ...
a joint statement was adopted in Budapest by thdels of Russia, the United Kingdom
the United States and Ukraine, which, inter alemfcmed the importance of obligations
within the OSCE, which are envisaged to counterdi® growth of aggressive
nationalism and chauvinism. It is absolutely clézat Ukraine has not fulfilled these
obligations and had been conniving in the growtlexifemely aggressive nationalism
for many years, which finally led to the self-detémation of the Crimean population by
entering the Russian Federation...” (from the Minigif Foreign Affairs on the Russian
Federation — official site — statements and spegcd&/04/2014; available online at:
www.mid.ru/brp_4.nsf/main_eng).

% The western one with Kiev facing the EU, and galhempro-western, opposed to
its eastern part and Crimea facing Moscow. Howeités, not a clear divisor line: there
are Ukrainian nationalists also east from Dniepat pro-Russian ones west from the
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consequently incapable (at least at the beginrhgssuming a shared position.
This was fully evident in a Security Council Resimn of March 1% 2014
requested by the USA and other 41 states follov@rignea’s secession: it has
ended without a result because of the Russian glepite 13 votes in favor and
China’s abstentiofi On the other hand, the other international orgéioizs
have all assumed contrary positions regarding Grisneecession, and conse-
guently, “unconditionally” in favor of Ukraine’s téforial integrity. In fact, the
OSCE President, the Swiss Didier Burkhalter, consiti¢hat the referendum
was not coherent with the Ukrainian Constitutiord amas therefore to be
considered illegal. Such illegality was confirmedaaby Herman Van Rompuy,
the President of the EU European Council. The Peesidf the European
Commission José Manuel Barroso, in a declaratiothe name of the G7,
denied any legal value of the referendum and hfismafd that the Russian
annexation of Crimea went against the principleshef UN Basic Chart. The
illegitimacy of this referendum has been also paminbut by the European
Council Venetian Commission, a day before it totdce on March 162014.
Therefore, unconditional support to the pro-westdknaine and the condem-
nation of the Crimean secessionism, despite thendstetion of Viktor
Yanukowvy, regularly elected in 2010, through a single Kient.rBut there is
more regarding this western support to Ukrainefstteial integrity, compared
to the support offered to Kosovo’s secession aedetbre contrary to Serbia’s
integrity. In fact, with the civil war that eruptéal Ukraine where the forces of
the new government opposed the pro-Russians adabiern country’s regions,

river. It is significant that the main cause thegulted into the Maidan square riots that
provoked first the fall of Yanukowyand then the civil war, was Ukraine’s refusalitms
the Stabilization and Association Agreement (SAAhwhe EU at the end of 2013. The
pro-western country’s population saw in this tretity possibility of being admitted in
the future into the EU; however the SAA, as it vadsserved by the Italian political
analyst Sergio Romano, was something wanted bytbosntries — especially Poland —
that were trying to “avoid the reconstruction oRassian area of influence next to their
borders”: political motivations rather than econoahj and following a classical cultural
and identity juxtaposition between the east andatst. In fact, with this agreement the
EU did not consider Ukraine’s energy dependencenfitbhe Russian gas given at
a political price, and also the fact that the indabkproduction of the eastern region of
the country cannot exist without the Russian mafRetmano 2014a, p. 33).

3 After all was done, on March 972014, the UN Assembly General expressed its
disapproval regarding the Russian annexation omé&ai with 100 votes in favor,
11 against and 58 abstentions. This is however i@ mepression of opinion with no
juridical value. Furthermore, despite putting Rasisi a minority position, this voting
allowed its representative in the UN Vitaly Churkim highlight how Russia was not
internationally isolated, because of the 69 cogti@nd abstaining votes (in regard to
this, E. Sii 2014).
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the latter had been defined “terroristsby the Western media. In other words,
they were not recognized the status of fightersair‘'symmetrical” war,
regardless of the reasons and wrongdoings of efitte dwo parts; by defining
them as terrorists they weee priori denied any kind of legitimacy not only
when it came to their actions, but also regardimgy tbause: this way the cause
not only was presented as wrong, but was crimindletgin with. The western
treatment of the separatists was entirely diffeianthe case of the Albanians
from the Kosovo Liberation Army rioting in 1999 agst Serbia: the western
saw them transformed from terrorist to patriots,dfiging also from a NATO
war launched against Serbia that supported theisecaAfter the conflict and
78 days of bombings against Yugoslavia (Serbia andtdhegro) had stopped,
their leaders even had the possibility to form liases of the institutions that
would regard the future Kosovar state. All of thesylite the fact that the West
and especially the USA well know that the Kosovddration Army was
financed by the European drug trade, also throudhabmyation with the
Albanian mafia (Battista 2011, pg. 150-151).

% 0n the other hand, the picture painted by the staam of the western line of
thought is completely different when it comes te tkiev riots. It is that of “young
Ukrainians dying in Maidan square flying the stdriéag [obviously, the European
one]”, that appeared in a review (published in,@Berriere della Sera”, June @014,

p. 45) of the theatre piéce by Bernard-Henri LésynedHO6tel Europaand performed in
Sarajevo’s National Theatre on Jund'2D14. The French philosopher, considered to be
one of the strongest critical voices of the westswniety that pays too little attention
(according to him) to the protection of human righéments in his piéce with victimism
rhetoric the passivity of the politics (especialuropean) in front of the violence
happening in the world. However, it is only the neastern violence the one that needs
safeguarding, while the West (and only the Wekgt almost because of its own nature
knows at all times what is right and what is wrohgs the right to intervene, even
militarily. As an example, the European war agalnbya in 2012 invoked by Bernard-
-Henri Lévy and presented to the western publimiopi as a humanitarian intervention
aiming to free the Libyan people from Gheddafi'giree. According to such logic, on
the contrary, the possible independent initiativethe South and the East of the Earth,
without the support of the West and non approvedti®y UN, are always acts of
aggression and are to be condemned as such. Treergéing back to Maidan square, it
is not important that the rioters were champions afationalism with multiple faces,
that saw even the revival of the Nazi collaborasonand among other things had tried
to cancel the Russian as the official language knalte; in the eyes of the European
conscience (and policy) the insurgents were “tliéins” and therefore “the good guys”,
and that was enough to start a rhetoric of a “ugligine of thought that followed
a simplified juxtaposition between the “good” ahe tevil”, with no space for doubts in
the issue of different interpretations of a podtisituation that was particularly complex.
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The comparative analysis of the cases of Serbia¥wand Ukraine/Crimea
recalls the international legality in its applicaf®®. In regard to this, starting
with Kosovo's case, E. Milano wrote how “the prideip of generic inter-
national law, characterized by their generic natanel vagueness but also
adaptability and flexibility, ‘descended’ on singleases withsui generis
particular solutions, that interact with the mosassical factual Montevideo
requisites” (Milano 2013, p. 63). Following this lioé thought, we could add
through Borgen that in the current vagueness omadwhile some states are
able to be influential norm makers, most statesesigned to usually be norm
takers” (Borgen 2009, p. 30). Such a state of mattenesponds to aegation
of the very juridical principlesif they are to be interpreted it as a system of
norms that safeguards not the strong ones but dadvthat through fixed rules
are protected from the judgment of those in poszesd means to bend reality
as it fits them, both ignoring existent norms and creatingngxorarily new ones
ad hoc. In fact, according to Borgen’s disillusiormhsiderations, the weak
ones sustained international legality because Hay it as a break from the
uncontrolled exercise of power; on the other hame big powers and especially
the USA under the Bush Administration, have triethteak free from the limits
of international law and to grow the vaguenes$efriorms. By acting this way,
they not only presented their own actions as legite, but they also had the
possibility to change the rules of the game and ewvewéry laws (Borgen 2009,
p. 31). The USA and Russia in the above mentioneescaisd also during other
international crisis played both the rules of supgrs of the principle of
intangibility of state borders, of the championglef right to auto-determination
of peoples, but also warrants of legality and irdéomal safety (and sometimes
even of democracy) even if that meant starting “anitarian” wars in defense

% These two cases compared are only two in the midfimany more that we could
consider in order to prove the uncertainty of in&ional law when it comes to the
existence (or non-existence) of the right to séoassBy confronting the cases of
Kosovo's exit from Serbia and the South Ossetiaisfeom Georgia, Wojciech Janicki
recognized too “a lack of clear rules of Internatibacceptance of newly born states”
(Janicki 2014, p. 105). Janicki also noticed thaspite the similarity of the two
situations, considering that a large humber ofestéiad recognized Kosovo’s statehood
while few of them recognized South Ossetia’s on@nfan international point of view
two different criteria were applied for two similsituations. The principle of territorial
integrity has been considered less important then right to auto-determination in
Serbia’s case, while it was decisive in the cas&adrgia ibid.). This situation appears
to be perfectly symmetrical: Serbia is supportedRussia in its claim to sovereignty
over Kosovo and is opposed by the USA and morergéndy the West, while Georgia
on the other hand in the matter of South Ossesajgorted by the latter and contrasted
by Russia. Furthermore Kosovo is recognized asidepiendent state by the West (with
some exceptions) but not by Russia, while Soutretsss recognized by Russia but not
by the West.
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of such values, and finally as champions of peacat“tourt” all of this
following logic that was dictated by mere politicaiterests, beyond any
observance of coherent juridical scene. Alessandtale/is even more bitter
while reflecting on this issue: he follows withteesis by Gianfranco Miglio and
observes how “the conflicts, the agreements betyweétical units, are all dealt
with following solely the power balance, without everetending to waste time
to cover this with ‘juridical’ argumentations” (Vitale @9, p. 264).

6. Conclusions

Considering the analyzed cases, we could deduceatitarding to today’s
reality as it is — and not as it should be in aldiavhere every state respects
others’ sovereignty with relations inspired by at |éasnal parity criteria — new
geopolitical hierarchies were formed despite natdpormally institutionalized.
In them, a state is “a regional power” when it ideatn violate international
legality without excessive risks of sanctiobst only in its own macro-region
On the other hand, a “global power” is the one dbleviolate international
legality in the whole world or at least to introéucew rules to its own benefit:
and all of this not only with no sanctions agaisisth power, but also with the
support of countries that effectively sustain iiatives”. It is superfluous to
specify that since 2014 there is only one countrihe latter type: according to
a clear reflection by Sergio Romano (2014b, p. 1) ¢bisntry considers itself
“indispensable” and has the right to assume initatthat are prohibited to any
other. It promulgates extra-territorial laws under A jurisdiction even when
the presumed crime has been committed outside 8% tdrritory; it demands
that all the airlines of the world provide the Aingan Services information
regarding their passengers; furthermore it impasmaplete immunity for its
military in missions abroad.

On the other hand, Rus¥ias a regional power, because it has little politica
weight outside the Euro-Asian continent, has norivagonal allies loyal to it
a priori except for a small number of traditionaksr(Belarus, Serbia, Republic

37 A hierarchy between states that is not so diffefiemm the one presented here, also
in V. Zawilski (2014, p. 82).

3 But the 2014 Russia does not accept being defisesuich, and it considers such
a name to be an insult, because of its global aintsits own vision of the world due
mainly to the economical growth in Putin’s era. Armgoother things, according to the
opinion of Aldo Ferrari, who studies Russian higtand culture (in Limes 2014, ph. 68—
71) Russia does not think of its post-1991 bordersefinitive, but it considers them to
be the base to the rebuilt of its ex-imperial dmel $oviet space.
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of Srpska in Bosnia, etc.). However it annexed Critheith no sanctions from
the EU, G7 or NATO - and obviously UN — despite ntoue menaces by
western countries. In this hierarchy that is notnbpeleclared but is consol-
idated if we judge by the reality of things, there the so-called “rogue states”
they have violated international legality or haweei accused of doing‘dut
the “international community” does not only menacdo actuate sanctions (as
it happens with the “powers”) but sometimes it uses militatgrventiof™.
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POROWNANIE PANSTW | NARODOW. SPRAWY KOSOWA | UKRAINY
W POLITYCE SWIATOWEJ

Streszczenie

Poklamowanie w 2008 roku niepodlegto Kosowa, szybko uznanego przez wiele
panstw, w tym prawie wszystkie kraje Zachodu, wykazato nie istnieje ja szacunek
dla legalizmu mgdzynarodowego. W rzeczywist, na oczach tzw. ,spoteczém
migdzynarodowej” alb@éska weksza¢ dokonala secesji Kosowa, pomimo oporu
lokalnej mniejszéci serbskiej (oraz dziatarzadu w Belgradzie), a tak wbrew
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mniejszgciowym grupom etnicznym (Gofiadw i Romow). Jest to judzis fakt
dokonany, do ktérego spotecadamigdzynarodowa siprzysheyla. Jednak przypadek
Kosowa mae by interpretowany jako niebezpieczny precedens ageypgzagroz
integralndci terytorialnej wielu krajow, ktore majmniejszdci narodowe aspirgge do
secesji. Autor twierdzi,zi dokonato si to w niezgodzie z prawem eagizynarodowym,
ktére nie dopuszcza jednostronnych aktow secesjtolgum, a przewiduje jedynie
ewentualné¢ wspdlnie uzgodnionych separacji politycznych. Riagiami tego rodzaju
mog by¢ préby secesji wschodnich regionéw odigtava ukrahskiego oraz skuteczna
secesja Krymu, uzyskana ¢kii wsparciu Rosji. Takie inicjatywy byly juwczeniej
wspierane przez Rasji wywotywaly sprzeciw Zachodu. Nagito wicc w Kosowie
swoiste odwrécenie rol, ktore mm by tzw. drug strory medalu. W tych odwroconych
rolach, w poréwnaniu do kryzysu ukiiakiego, w Kosowie Zachod (USA i ghiszai¢
paastw UE), byly pozytywnie nastawione, a nawet wsgheralbaski secesjonizm
z Serbii, natomiast Rosja prezentowala wi roli straznika midzynarodowego lega-
lizmu, gdy wspierala legitymizagsuwerenngci Serbii nad Kosowem.

Stowa kluczowe:kraje wschodzce, uznanie nadzynarodowe, Kosowo, Ukraina, kryzys
miedzynarodowy
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